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U.S. Customs Service 


Treasury Decisions 


19 CFR Parts 132 and 163 
(T.D. 01-35) 


RIN 1515-AC83 


LICENSES FOR CERTAIN WORSTED WOOL FABRICS 
SUBJECT TO TARIFF-RATE QUOTA 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Interim rule; correction. 


SUMMARY: This document contains acorrection to the interim regula- 

tions that were published in the Federal Register on May 1, 2001, con- 
cerning the implementation of a tariff-rate quota for certain worsted 

wool fabric. The interim regulations amended the Customs Regula- 

tions to set forth the form and manner by which an importer establishes 

that a valid license, issued under regulations of the U.S. Department of 
Commerce, is in effect for worsted wool fabric that is subject to the tar- 
iff-rate quota. The importer must be in possession ofthe license, or ifthe 
importer is not the licensee, the importer must possess a written autho- 
rization from the licensee, in order to be able to claim the in-quota rate 

of duty on the worsted wool fabric. 


DATES: Interim rule effective on May 1, 2001. The interim rule is appli- 
cable to products that are entered, or withdrawn from warehouse, for 


consumption on or after January 1, 2001. Comments must be received 
on or before July 2, 2001. 


ADDRESSES: Written comments may be addressed to and inspected at 
the Regulations Branch, U.S. Customs Service, 1300 Pennsylvania Ave- 
nue, NW,, 3° Floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Tom Fitzpatrick, Office 
of Field Operations, (202-927-5385). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


A document published in the Federal Register (66 FR 21664) on May 
1, 2001, as T.D. 01-35, amended the Customs Regulations on an interim 
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basis concerning the implementation of a tariff-rate quota for certain 
worsted wool fabric. Specifically, the interim regulations amended the 
Customs Regulations by adding a new § 132.18 that set forth the form 
and manner by which an importer establishes that a valid license, is- 
sued under regulations of the U.S. Department of Commerce (”Com- 
merce”), is in effect for worsted wool fabric that is the subject of the 
tariff-rate quota. The importer must be in possession of the license or, if 
not the licensee, the importer must possess a written authorization 
from the licensee, in order to be able to claim the in-quota rate of duty on 
the worsted wool fabric. 

The interim rule stated that it would be applicable to worsted wool 
products that were entered or withdrawn from warehouse for consump- 
tion on or after May 1, 2001. 

However, under section 501 of the Trade and Development Act of 
2000 (Pub. L. 106-200, 114 Stat. 251; May 18, 2000), the Harmonized 
Tariff Schedule of the United States (HTSUS) was amended to establish 
a tariff-rate quota covering designated worsted wool fabrics that were 
entered or withdrawn from warehouse for consumption, on or after 
January 1, 2001. 

In this regard, an import license issued by Commerce that would en- 
title an importer to claim the in-quota rate of duty on worsted wool fab- 
ric is valid for the entire calendar year for which the license is issued (see 
19 CFR 132.18(c)(2) at 66 FR 21667). Licenses issued by Commerce for 
the year 2001 are therefore intended to cover worsted wool fabrics sub- 
ject to the tariff-rate quota that are entered or withdrawn from ware- 
house for consumption on or after January 1, 2001. 

Consequently, the interim rule is applicable to worsted wool fabrics 
covered under the tariff-rate quota that are entered or withdrawn from 
warehouse for consumption on or after January 1, 2001, as indicated 
above under the “DATES” caption, and as corrected below. 


NEED FOR CORRECTION 


For the reasons noted, the interim rule, as published, requires clarifi- 
cation. 


CORRECTION OF PUBLICATION 
The publication on May 1, 2001 of the interim rule (T.D. 01-35), 
which was the subject of FR Doc. 01-10717, is corrected as follows: 
On page 21664, in the third column, under the “DATES” caption, the 
second sentence is corrected to read: “The interim rule is applicable to 
products that are entered, or withdrawn from warehouse, for consump- 
tion, on or after January 1, 2001.” 


Dated: May 11, 2001. 


STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


[Published in the Federal Regsiter, May 17, 2001 (66 FR 27453)] 





U.S. CUSTOMS SERVICE 


(T.D. 01-39) 
CUSTOMS BROKER LICENSE CANCELLATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury 


SUMMARY: I, as Assistant Commissioner, Office of Field Operations, 
pursuant to Section 641 of the Tariff Act of 1930, as amended (19 U.S.C. 
1641), and the Customs Regulations (19 CFR 111), hereby cancel the 
following customs brokers’ licenses based on the authority as anno- 
tated: 
Name Port 
S. Stern Custom Brokers, Inc. New York 
Lawrence J. Cullen & Assoc., Inc. New York 


Dated: May 8, 2001. 
BONNI G. TISCHLER, 
Assistant Commissioner 
Office of Field Operations. 


[Published in the Federal Regsiter, May 15, 2001 (66 FR 26912)] 


(T.D. 01-40 


CUSTOMS BROKER LICENSE REVOCATION 


AGENCY: U.S. Customs Service, Department of the Treasury 


SUMMARY: I, as Assistant Commissioner, Office of Field Operations, 
pursuant to Section 641 of the Tariff Act of 1930, as amended (19 U.S.C. 
1641), and the Customs Regulations (19 CFR 111), hereby revoke the 
o e 
following customs broker’s license based on the authority as annotated: 
g 
Name Port 
Escort Forwarding Inc. New York 
Dated: May 8, 2001. 
BONNI G. TISCHLI 
Assistant Commiss 


Office of Fiel 


[Published in the Federal Regsiter, May 15 
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(T.D. 01-41) 


AMENDMENTS TO U.S. CUSTOMS MITIGATION GUIDELINES 
PERTAINING TO CLAIMS ARISING FROM FOREIGN TRADE 
ZONE VIOLATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This document revises the “Guidelines for Cancellation 
for Liquidated Damages” which were published in the Federal Register 
as Treasury Decision 94-38 on April 14, 1994. This document revises 
the Section IX portion of those Guidelines which concerns claims aris- 
ing from violations of foreign trade zone regulations. New provisions 
are added to that section of the Guidelines allowing for cancellation of 
claims arising from violations of foreign trade zone regulations, under 
certain conditions and limitations, in instances in which the violator 
voluntarily informs Customs of a violation prior to Customs discovery 
of the existence of that violation. 


EFFECTIVE DATE: These guidelines will take effect upon May 21, 
2001 and shall be applicable to all cases which are currently open at the 
petition or supplemental petition stage. 


FOR FURTHER INFORMATION CONTACT: Steven Bratcher, Penal- 
ties Branch, Office of Regulations and Rulings, 202-927-2328. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


“Guidelines for Cancellation of Claims for Liquidated Damages” 
were published in the Federal Register (59 FR 17830) on April 14, 1994, 
as Treasury Decision 94-38. Section IX of these guidelines is entitled 
“Guidelines for Cancellation of Claims Arising from Violations of For- 
eign Trade Zone Regulations (19 CFR Part 146, 19 CFR 113.73).” In 
this document Customs is revising the Section IX portion of the “Guide- 
lines for Cancellation of Claims for Liquidated Damages.” The revision 
involves the addition of provisions which allow for the cancellation of 
claims arising from the violation of foreign trade zone regulations, un- 
der certain conditions and limitations, in instances in which the viola- 
tor voluntarily informs Customs of a violation prior to Customs 
discovery of the existence of that same violation. Foreign trade zone reg- 
ulations are found in Part 146, Customs Regulations (19 CFR 146) and 
in 19 CFR 113.73. 

This change to the Customs guidelines with respect to violation of 
foreign trade zones regulations has been requested by members of the 
trade on the basis that these provisions will encourage self-policing of 
zone operations. Members of the trade have brought to Customs atten- 
tion that Treasury Decision 99-29 (published in the Federal Register on 
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March 26, 1999), which sets forth guidelines for the cancellation of 
claims for liquidated damages and mitigation of penalties for various 
violations that are non-foreign trade zone related, includes language 
which allows for cancellation of claims in instances in which the viola- 
tor voluntarily informs Customs of a violation prior to Customs discov- 
ery of the violation. 

As Customs has adopted a clear policy of encouraging self-policing by 
importers and promoting importers’ voluntary compliance with Cus- 
toms rules and regulations, Customs believes, in the interest of fairness, 
companies operating in foreign trade zones should obtain the same 
benefit for voluntary compliance as do non-foreign trade zone entities. 
Therefore, the guidelines for cancellation of claims arising from foreign 
trade zone regulations is revised to allow for cancellation of claims 
when the violator voluntarily informs Customs of a violation prior to 
Customs discovery of the violation. Two new provisions are added to the 
end of section C of the Guidelines and one new provision is added to the 
end of section D of the Guidelines. 

The text of Section IX of the “Guidelines for Cancellation of Claims 
for Liquidated Damages,” which was published in the Federal Register 
(59 FR 17830) on April 14, 1994, is revised as republished below. 


Dated: May 15, 2001. 


CHARLES W. WINWOOD, 
Acting Commissioner of Customs. 


IX. GUIDELINES FOR CANCELLATION OF CLAIMS ARISING 
FROM VIOLATIONS OF FOREIGN TRADE ZONE REGULATIONS 
(19 CFR PART 146, 19 CFR 113.73) 


A. Defaults involving merchandise. Defaults involving merchandise 
include those violations relating to merchandise which: 


1. Cannot be located or accounted for in the activated area ofa 
foreign trade zone. 


2. Has been removed from the activated area of the zone without 
a proper Customs permit; or 
3. Has been admitted, manipulated, manufactured, exhibited or 
destroyed in the activated area of a zone: 
a. Without a proper Customs permit; or 
b. Not in accordance with the description of the activity in 
the Customs permit. 


B. Defaults not involving merchandise. Defaults not involving mer- 
chandise means any instance of failure, other than one involving mer- 
chandise or late payment of the annual fee, to comply with the laws or 
regulations governing foreign trade zones. A default involving one zone 


lot or unique identifier may not be combined with a default under 
another lot or unique identifier. 
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C. Defaults involving merchandise; petitions. Claims arising from de- 
faults involving merchandise should be processed in accordance with 
the following: 


1. If the breach resulted from clerical error or mistake (a non- 
negligent inadvertent error), the claim should be cancelled without 
payment. 

2. Ifthe breach resulted from negligence, but no threat to the rev- 
enue occurred (e.g., the merchandise was not manipulated in accor- 
dance with the permit to manipulate) the claim should be cancelled 
upon payment of an amount between one and 15 percent of the val- 
ue of the merchandise involved in the breach, but not less than 
$100 nor more than $10,000. If the merchandise involved in the 
breach is restricted merchandise, that shall be considered an ag- 
gravating factor which shall result in mitigation on the higher end 
of the range. If the merchandise involved in the breach is domestic 
status merchandise, that shall be considered a mitigating factor 
which shall result in mitigation on the lower end of the range. 

3. If the breach resulted from negligence and a potential loss of 
revenue resulted (e.g., merchandise cannot be located in the zone, 
merchandise is removed from the zone without a permit), the claim 
shall be cancelled upon payment of an amount between one and 
three times the loss of revenue (loss of revenue to include duties, 
fees and taxes). If the merchandise involved in the breach is re- 
stricted merchandise, the claim shall be cancelled upon payment of 
an amount between three and five times the loss of revenue but in 
no case less than 10 percent of the value of such merchandise. 

4. If the breach is intentional (e.g., the foreign trade zone opera- 
tor conspired to remove merchandise from the warehouse zone 
without proper entry being made), there will be no relief granted 
from liquidated damages. 

5. Aggravating factors. 

a. Principal’s failure or refusal to cooperate with Customs. 

b. Large number of violations compared to number of trans- 
actions handled. 

c. Experience of principal. 

d. Principal’s carelessness or willful disregard toward its re- 
sponsibilities. 
. Mitigating factors. 

a. Contributory error by Customs. 

b. Small number of violations compared to number of trans- 
actions handled. 

c. Remedial action taken by principal. 

d. Cooperation with Customs. 

e. Lack of experience of principal. 

f. Merchandise which cannot be located or which has been 
removed without permit is returned to Custom custody. 

g. The merchandise involved in the breach is domestic status 
merchandise. 

7. If the violator comes forward and informs Customs of a viola- 
tion, prior to Customs discovery of the violation, the claim for liqui- 
dated damages may be cancelled, at the discretion of the 
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appropriate Customs officer, upon payment of an amount equal to 
the duties, fees, taxes and charges that would have been due on the 
merchandise had entry been properly made, plus $50. 

8. If the violator comes forward and informs Customs of a viola- 
tion, prior to Customs discovery of the violation, and the violation 
involves restricted merchandise, then the claim for liquidated dam- 
— may be cancelled, at the discretion of the appropriate Customs 
officer, upon payment of an amount equal to the duties, fees, taxes 
and charges that would have been due on the merchandise had 
entry been properly made, plus 5 percent of the value of the mer- 
chandise, but not less than $500. The kind and character of the re- 
striction will be considered before relief under this provision is 
allowed. 


D. Defaults not involving merchandise; modified CF 5955A. Defaults 
not involving merchandise shall be processed in accordance with the 
following guidelines. 


1. Modified CF 5955A. Notices of liquidated damages incurred 
may be issued on a modified CF 5955A. The modified form shall 
— two options from which the petitioner may chose to resolve 
the demand. 

a. Option 1. He may pay a specified sum within 60 days, and 
the case will be closed. By electing this option in lieu of peti- 
tioning, he waives his right to file a petition. He may, however, 
file a supplemental petition, if he does so in accordance with 
the Customs Regulations and has some new fact or informa- 
tion which merits consideration in accordance with these 
guidelines. 

b. Option 2. Petition for relief. The bond principal or surety 
may file a petition for relief. By filing a petition for relief, the 
petitioner will no longer be afforded the Option 1 mitigation 
amount. The port director shall grant full relief when the peti- 
tioner demonstrates that the violation did not occur. If the pe- 
titioner fails to demonstrate that the violation did not occur, 
the port director may cancel the claim upon payment of an 
amount no less than $100 greater than the Option 1 amount. 


2. Maximum assessments. In cases involving violations which do 
not involve merchandise which are assessed at $1,000 for each busi- 
ness day that the violation continues, a maximum of $10,000 shall 
be assessed for any one such continuing violation unless the port 
director can articulate a legitimate enforcement purpose for ex- 
ceeding said limit. These claims shall be cancelled in conformance 
with the terms of these guidelines. 

3. Clerical error. If the breach resulted from clerical error, the 
claim may be cancelled without payment. 

4. Negligence. If the breach senalied from negligence, the claim 
may be cancelled upon payment of an amount between $100 and 
$250 per default actually assessed, depending on the presence of ag- 
gravating or mitigating factors. For example, if a document is filed 
100 days late, Customs, by policy, will generally limit the assess- 
ment to $10,000. Mitigation will be based on the $10,000 actual as- 
sessment and not relate to the $100,000 potential assessment. 
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5. Intentional breach. If the breach was intentional, no relief 
shall be granted. 

6. Violator disclosing violation before Customs discovery. If the 
violator comes forward and discloses the violation to Customs prior 
to Customs discovery of the violation, whether or not the violation 
is a continuing one, the claim for liquidated damages may be can- 
celled, at the discretion of the appropriate Customs officer, upon 
payment of the amount of $50. 


E. Cancellation of claims for late payment of the annual fee. 


1. If the late payment resulted from clerical error or mistake, the 
claim may be cancelled upon payment of the amount due but not 
aid. 
2. If the late payment resulted from negligence, cancel the claim 
upon payment of the amount due but not paid plus the following 
percent of that amount for each day payment is in arrears: 


a. First seven calendar days—not less than one-third of one 
percent nor more than three-fourths of one percent per day. 

b. Second seven calendar days—not less than one and one- 
— percent nor more than one and three-fourths percent per 

ay. 

c. After the fourteenth calendar day—not less than two and 
one-third percent nor more than two and three-fourths per- 
cent per day. 


3. If the late payment was intentional, no relief shall be granted. 


[Published in the Federal Regsiter, May 21, 2001 (66 FR 28029)] 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, May 16, 2001. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 


Office of Regulations and Rulings. 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
REARVIEW MIRROR ADUSTMENT SWITCH 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letter and treatment 
relating to tariff classification of rearview mirror adjustment switch. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling relating to the classifica- 
tion, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of a rearview mirror adjustment switch, and to revoke any 
treatment Customs has previously accorded to substantially identical 
transactions. This article consists of achangeover rocker switch, a mul- 
tidirectional toggle switch, two copper contacts and five aluminum con- 
tacts. Both switches are contained in a single plastic switch housing. 
The device mounts on the interior of the driver’s side door and func- 
tions to adjust both side rearview mirrors to the comfort of the driver. 
Customs invites comments on the correctness of the proposed action. 


DATE: Comments must be received on or before June 29, 2001. 
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ADDRESS: Written comments are to be addressed to U.S. Customs Ser- 
vice, Office of Regulations and Rulings, Attention: Regulations Branch, 
1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. Submitted 


comments may be inspected at the same location during regular busi- 
ness hours. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many sec- 
tions of the Tariff Act of 1930, as amended, and related laws. Two new 
concepts which emerge from the law are informed compliance and 
shared responsibility. These concepts are based on the premise that 
in order to maximize voluntary compliance with Customs laws and reg- 
ulations, the trade community needs to be clearly and completely in- 
formed of its legal obligations. Accordingly, the law imposes a greater 
obligation on Customs to provide the public with improved information 
concerning the trade community’s rights and responsibilities under the 
Customs and related laws. In addition, both the trade and Customs 
share responsibility in carrying out import requirements. For example, 
under section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and declare value on imported merchandise, and to provide oth- 
er necessary information to enable Customs to properly assess duties, 
collect accurate statistics and determine whether any other legal re- 
quirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke a ruling relating to 
the tariff classification of rearview mirror adjustment switches. Al- 
though in this notice Customs is specifically referring to one ruling, NY 
F86124, this notice covers any rulings on this merchandise which may 
exist but have not been specifically identified. Customs has undertaken 
reasonable efforts to search existing data bases for rulings in addition to 
the one identified. No further rulings have been identified. Any party 
who has received an interpretative ruling or decision (i.e., ruling letter, 
internal advice memorandum or decision, or protest review decision) 
on the merchandise subject to this notice, should advise Customs dur- 
ing this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third party, 
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Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the HTSUS. Any person involved in substantially 
identical transactions should advise Customs during this notice period. 
An importer’s failure to advise Customs of substantially identical 
transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or his agents 
for importations of merchandise subsequent to this notice. 

In NY F86124, dated May 10, 2000, a rearview mirror adjustment 
switch was found to be classifiable in subheading 8536.50.90, HTSUS, 
as electrical apparatus for switching or protecting electrical circuits, or 
for making connections to or in electrical circuits (for example 
switches). This ruling was based on Customs belief that the device met 
the 8536 heading description. NY F86124 is set forth as “Attachment A” 
to this document. 

It is now Customs position that the rearview mirror adjustment 
switch is classifiable in subheading 8537.10.90, HTSUS, as other bases, 
equipped with two or more apparatus of heading 8535 or 8536, for elec- 
tric control or the distribution of electricity. Pursuant to 19 U.S.C. 
1625(c)(1)), Customs intends to revoke NY F86124 and any other ruling 
not specifically identified to reflect the proper classification of the mer- 
chandise pursuant to the analysis in HQ 964559, which is set forth as 
“Attachment B” to this document. Additionally, pursuant to 19 U.S.C. 


1625(c)(2), Customs intends to revoke any treatment it previously ac- 
corded to substantially identical transactions. Before taking this ac- 


tion, we will give consideration to any written comments timely 
received. 


Dated: May 9, 2001. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
| Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE, 
New York, NY, May 10, 2000. 
CLA-2-85:RR:NC:1:112 F86124 
Category: Classification 


Tariff No. 8536.50.9065 
Mr. ROBERT J. RESETAR 
PORSCHE CARS NORTH AMERICA, INC 
980 Hammond Drive 
Atlanta, GA 30328 
Re: The tariff classification of a rearview mirror adjustment switch from Germany 
DEAR MR. RESETAR: 

In your letter dated April 11, 2000 you requested a tariff classification ruling 

As indicated by the submitted sample and the provided information, this rearview mir- 
ror adjustment switch, identified as part number 996.613.241.00, isa combination change- 
over rocker switch and a multidirectional toggle switch. It is used in an automobile and 
mounts on the interior of the driver’s side door opposite the side rearview mirror, and is 
used to adjust both of the sideview mirrors. 

The applicable subheading for the rearview mirror adjustment switch, part number 
996.613.241.00 will be 8536.50.9065, Harmonized Tariff Schedule of the United States 
(HTS), which provides for other switches: Other: Other. The rate of duty will be 2.7 percent 
ad valorem. 

Thus ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FR. 177) 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the tune this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist David Curran at 212-637-7049 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
U.S. CusTOMS SERVICE 
Washington, DC. 
CLA-2 RR:CR:GC 964559 JAS 
Category: Classification 
Tariff No. 8537.10.90 
Mr. RoBERT J. RESETAR 
PORSCHE CARS NORTH AMERICA, INC 
980 Hammond Drive, Suite 1000 
Atlanta, GA 30328 
Re: NY F86124 Revoked; Rearview Mirror Adjustment Switch 
DEAR MR. RESETAR: 

In NY F86124, which the Director of Customs National Commodity Specialist Division, 
New York, issued to you on May 10, 2000, arearview mirror adjustment switch was held to 
be classifiable in subheading 8536.50.90, Harmonized Tariff Schedule of the United States 
(HTSUS), as electrical apparatus for switching or protecting electrical circuits for a volt- 
age not exceeding 1,000 V. We have reconsidered this classification and now believe that it is 
incorrect 


Facts: 


The article in NY F86124, the Rearview Mirror Adjustment Switch (the switch), identi- 
fied as part #996 613 241 00, consists of an oblong-shaped changeover rocker switch and a 
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circular-shaped multidirectional toggle switch, both incorporated in a plastic housing with 
two elongated copper connectors and five elongated flat aluminum connectors protruding 
from the underside. The switch mounts on the interior of the driver’s side door directly 
opposite the side rearview mirror. The rocker switch directs electrical current to either the 
driver-side side mirror or the passenger-side mirror, while the toggle switch adjusts the 
mirror glass up, down, left or right. The switch contains no circuit boards or devices other 
than the connectors 
The HTSUS provisions under consideration are as follows: 
8536 Electrical apparatus for switching or protecting electrical circuits or for 
making connections to or in electrical circuits * * * for a voltage not ex- 
ceeding 1,000 V: 
8536.50 Other switches: 
8536.50.90 Other 


+ 3 * * * . * 


8537 * * * other bases, equipped with two or more apparatus of heading 8536 
or 8537, for electric control or the distribution of electricity * * *: 

8537.10 For a voltage not exceeding 1,000 V: 

8537.10.90 Other 


x ‘ * * * * * 


8708 Parts and accessories of the motor vehicles of headings 8701 to 8705: 
Other parts and accessories of bodies (including cabs): 

8708.29 Other: 

8708.99.80 Other 


Issue: 


Whether the switch constitutes automotive parts or accessories of heading 8708 or elec- 
trical apparatus of Chapter 85 


Law and Analysis: 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not require 
otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System. While not legally binding, 
the ENs provide a commentary on the scope of each heading of the Harmonized System and 
are thus useful in ascertaining the classification of merchandise under the System. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (Aug. 23, 1989) 

In the ruling request that resulted in NY F86124, you recommended subheading 
8708.99.80, HTSUS, other parts and accessories of motor vehicles, for possible considera- 
tion. Section XVI, Note 1(1), HTSUS, excludes articles of Section XVII. Heading 8708, other 
parts and accessories of motor vehicles, is in Section XVII. But, Section XVII, Note 2(f, 
HTSUS, excludes from the expressions “parts” and “parts and accessories” electrical ma- 
chinery and equipment of Chapter 85. So, if the switch is a good of Chapter 85 it is excluded 
from heading 8708 

The decision in NY F86124 was not based on, but is consistent with HQ 963621, issued to 
Porsche Cars North America, Inc., on August 31, 2000. That ruling, in part addressed the 
3-in-1 switch, a device mounted on the automobile’s steering column that incorporated 
three levers, each constituting a switch that controlled a separate and discrete automotive 
function. In classifying the 3-in-1 switch in subheading 8536.50.90, HTSUS, as other 
switches, we noted Customs position that heading 8536 covers not only individual appara- 
tus such as switches, relays or fuses, but also multiples of one such apparatus, that are 
principally used for switching or protecting or for making connections to or in electrical 
circuits. However, a subsequent ruling to you, HQ 964533, dated October 2, 2000, revoked 
HQ 963621, noting Universal Electronics, Inc. v. United States, (CAFC Slip Op. 96-1345, 
April 24, 1997). In that case, the U.S. Court of Appeals for the Federal Circuit affirmed a 
decision of the Court of International Trade (Slip Op. 96-48, March 7, 1996), in classifying 
hand-held remote controls for televisions and stereos as other bases, equipped with two or 
more apparatus of heading 8535 or 8536, for electric control or the distribution of electric- 
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ity, in subheading 8537.10.00 (now 10.90), HTSUS. In that case, a user pushing a specified 
button or switch on the remote completes an electrical circuit. This sends voltage through 
a microcontroller in the remote to a microcontroller on the television or stereo which, in 
turn, sends the necessary amount of electricity to effect the channel change. The remote 
controls containing multiple switches were found to be apparatus for electric control or the 
distribution of electricity. HQ 964533 also found that the CAFC decision was in concert 
with previous Customs rulings, HQ 958711 and HQ 958708, both dated February 6, 1996, 
and with HQ 958451, dated February 8, 1996. These decisions classified switch assemblies, 
containing multiple switches in various configurations, used to connect circuits in tele- 
phones, computer keyboards, calculators, and children’s games in subheading 8537.10.90, 
HTSUS. 

Holding: 

Under the authority of GRI 1, the Rearview Mirror Adjustment Switch, part #996 613 
241 00, is provided for in heading 8537. It is classifiable in subheading 8537.10.90, HTSUS. 
Effect on Other Rulings: 

NY F86124, dated May 10, 2000, is revoked. 

JOHN DURANT, 


Director, 
Commercial Rulings Division. 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF NAIL DRYERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of aruling letter, and revocation of treat- 
ment relating to tariff classification of certain nail dryers. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling letter pertaining to the tariff clas- 
sification of nail dryers under the Harmonized Tariff Schedule of the 
United States (“HTSUS”) and any treatment previously accorded by 
Customs to substantially identical transactions. Notice of the proposed 
actions was published in the CusTtoMs BULLETIN on April 4, 2001. No 
comments were received in response to the notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after July 30, 2001. 


FOR FURTHER INFORMATION CONTACT: Gerry O’Brien, General 
Classification Branch, (202) 927-2388. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 





U.S. CUSTOMS SERVICE 15 


103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, 
the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s respon- 
sibilities and rights under the Customs and related laws. In addition, 
both the trade and Customs share responsibility in carrying out import 
requirements. For example, under section 484 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1484), the importer of record is responsible for 
using reasonable care to enter, classify and value imported merchan- 
dise, and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), a notice was published in the CUSTOMS BULLETIN on 
April 4, 2001, proposing to revoke a ruling letter pertaining to the tariff 
classification of nail dryers. No comments were received in response to 
the notice. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on the subject merchandise which may exist but which have not 
been specifically identified. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to this 
notice should have advised Customs during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the Harmonized Tariff Schedule. Any person involved in substantially 
identical transactions should have advised Customs during the com- 
ment period. An importer’s failure to advise Customs of substantially 
identical transactions or of aspecific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective date 
of the final notice of this proposed action. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY F89670 
and any other ruling not specifically identified in order to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in HQ 964498. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Cus- 
toms is revoking any treatment previously accorded by the Customs 
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Service to substantially identical transactions. HQ 964498 is set forth 
as an attachment to this document. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: May 9, 2001. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE, 
Washington, DC, May 9, 2001. 


CLA-2 RR:CR:GC 964498 GOB 
Category: Classification 
Tariff No. 8419.39.00 
Mr. Matt HOKANA 
DIRECTOR OF OPERATIONS 
INTERNATIONAL BEAUTY DESIGN, INC. 
15010 South Main Street 
Gardena, CA 90248 


Re: NY F89670 revoked; Nail dryer; Jet 1000; Jet 3000; Jet 5000. 


Dear Mr. HOKANA: 

This letter is with respect to International Beauty Design, Inc. (“IBD”) letter of August 
8, 2000, requesting reconsideration of NY F89670 issued to a customs broker on behalf of 
IBD on July 28, 2000, by the Director, National Commodity Specialist Division, with re- 
spect to the classification under the Harmonized Tariff System of the United States 
(“HTSUS”) of a nail dryer. In response to our request, you submitted additional informa- 
tion regarding the merchandise on February 20, 2001. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of NY F89670, as described below, was published in the Customs BULLETIN on 
April 4, 2001. No comments were received in response to that notice. 


Facts: 


In NY F89670, Customs classified the Jet System (Jet 5000) nail dryer in subheading 
8414.59.60, HTSUS, as: “Air or vacuum pumps, air or other gas compressors and fans * * *: 
* * * Fans: * * * Other: * * * Other: * * * Other.” In NY F89670 we stated: “The nail dryer 
is comprised of an incandescent light, two ultraviolet lights and a 12 volt axial fan. You indi- 
cate that the nail dryer is intended for sale to nail salons and will be used to air dry nails and 
cure gel for artificial nails.” 

Your correspondence and the materials subsequently submitted indicate that you now 
seek the tariff classification of the following three items: Jet 1000, Jet 3000, and Jet 5000 
The Jet 5000 is the good that was classified in NY F89670. 

The Jet 5000 is approximately 14 inches long, nine inches wide, and six inches high. It is 
described as follows in the materials you submitted: 


A unique combination of air, heat and UV [ultraviolet] light for the fastest dry and cure 
possible * * * The Jet two-handed lamp features the exclusive AIRFORCE Technology 
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which combines all current polish drying methods * * * Balancing a fan, heat source 
and UV light the Jet Lamp is the most unique and powerful drying machine * * * Air 
enters through vents on the inside front of lamp. The air passes through the fan creat- 
ing an AIRFORCE. The force of air is warmed by the heat source as it passes over. The 
warm AIRFORCE is then directed inside the lamp and over fingertips for maximum 
drying power * * * The deluxe two-handed Lamp combines UV light, heat, and fan for 
the most intensive drying power. Dries any air, heat, or UV topcoats; UV Gels and 
Acrylics the fastest with a soothing Spa sensation. Advanced reflector system gener- 
ates more UV output than Lamps with higher wattage and cures evenly around the 
entire nail * * * Hinged top with adjustable height for manicures and pedicures. 


The Jet 1000 is described as follows in the submitted materials: 
Space-saving one-handed “UV only” Lamp dries any UV topcoats, Gels and Acrylics. 
Advanced Reflector System generates more UV output than Lamps with higher watt- 
age and cures evenly around the entire nail. Separate Timer * * * 


The Jet 3000 is described as follows in the submitted materials: 


The two-handed “UV only” Lamp dries any UV topcoats, Gels and Acrylics. Advanced 
Reflector System generates more UV output than Lamps with higher wattage and 
cures evenly around the entire nail. Separate Timer * * * Hinged top with adjustable 
height for manicures and pedicures. 


The Jet 1000 and Jet 3000 operate in the same manner, i.e., by UV lamp. The Jet 1000 has 
room for only one hand, while the Jet 3000 can dry two hands at the same time. The Jet 
5000 operates differently in that it involves a fan and a heat source in addition to a UV lamp. 


Issues: 
What are the tariff classifications of the Jet 1000, 3000, and 5000 nail dryers? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRI’s”). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI’s may then 
be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the EN’s provide a commentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 


8414 Air or vacuum pumps, air or other gas compressors and fans * * * 
Fans: 
8414.59 Other: 
Other: 


8414.59.60 Other. 


* « * * * * * 


8419 Machinery, plant or laboratory equipment, whether or not electrically 
heated, for the treatment of materials by a process involving a change of 
temperature such as heating, cooking, roasting, distilling, rectifying, 
sterilizing, pasteurizing, steaming, drying, evaporating, vaporizing, 
condensing or cooling, other than machinery or plant of a kind used for 
domestic purposes * * *: 

Dryers: 
8419.39.00 Other. 
Jet 5000 
As stated above, in NY F89670 the Jet 5000 was classified in subheading 8414.59.60, 
HTSUS. That classification was based upon the finding that it was “a composite article 
with its essential character as a dryer imparted by the component fan.” We believe that the 


classification set forth was incorrect and that the Jet 5000 is classifiable under GRI 1, 
which therefore makes reference to essential character under GRI 3(b) unnecessary. 
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Heading 8419, HTSUS, includes: “Machinery, plant or laboratory equipment, whether 
or not electrically heated, for the treatment of materials by a process involving a change in 
temperature such as * * * drying * * *, other than machinery or plant of a kind used for 
domestic purposes * * *” 

EN 84.19 (introductory paragraph) provides in pertinent part as follows: 


With these exceptions [not applicable here], the heading covers machinery and plant 
designed to submit materials (solid, liquid, gaseous) to a heating or cooling process in 
order to cause a simple change of temperature, or to cause a transformation of the ma- 
terials resulting principally from the temperature change (e.g., * * * drying * * *). 


EN 84.19 (IIT) (F) indicates that heading 8419 includes spray dryers, which “incorporate 
a heater and a fan to provide a current of hot air * * *” While the Jet 5000 is clearly not a 
spray dryer, it is similar in the sense that it incorporates a heating element and a fan. 

Heading 8414, HTSUS, includes: “Air or vacuum pumps, air or other gas compressors 
and fans * * *” 


EN 84.14 (B) provides in pertinent part as follows: 


This heading excludes fans fitted with elements additional to their motors or housing 
(such as large dust separating cones, filters, cooling or heating elements and heat ex- 
changers) if such elements give them the characteristics of more complex machines of 
other headings, e.g., air heaters, not electrically heated (heading 73.22), air condi- 
tioning machines (heading 84.15), dust extractors (heading 84.21), air coolers for 
the industrial treatment of materials (heading 84.19) or for premises (heading 
84.79), electric space heating apparatus with built-in fans (heading 85.16). [All em- 
phasis in original.] 

At GRI 1, we find that the Jet 5000 is fully described in heading 8419, HTSUS, in that it is 
machinery for the treatment of materials by a process involving a change in temperature 
such as drying. It incorporates a fan and UV and incandescent lamps. It is not intended for 
domestic use; it is intended for sale to nail salons. The Jet 5000 is classified in subheading 
8419.39.00, HTSUS, as: “Machinery, plant or laboratory equipment, whether or not elec- 
trically heated, for the treatment of materials by a process involving a change in tempera- 
ture such as * * * drying * * *, other than machinery or plant of a kind used for domestic 
purposes * * *: Dryers: * * * Other.” 

The Jet 5000 is not classified within heading 8414, HTSUS, because that heading does 
not describe it. EN 84.14 (B), excerpted above, supports our conclusion that the Jet 5000 is 
not described in heading 8414, HTSUS, i.e., heading 8414 “excludes fans with fitted with 
elements additional to their motors * * * if such elements give them the characteristics of 
more complex machines of other headings * * *” The Jet 5000, which is described in head- 
ing 8419, HTSUS, is a more complex machine than a fan. 

Heading 8509, HTSUS, covers: “Electromechanical domestic appliances, with self-con- 
tained electric motor; parts thereof.” Note 3 to Chapter 85 states the “electromechanical 
machines of the kind commonly used for domestic purposes” which heading 8509 covers. 
The Jet 5000 is not within the scope of heading 8509 because it is not commonly used for 
domestic purposes. 


Jet 1000 and Jet 3000 


The Jet 1000 and the Jet 3000 were not the subject of NY F89670. However, you have 
asked for their classification. As indicated in the FACTS section of this ruling, these goods 
function by the use of UV lamps. They do not contain fans. 

Similar to the Jet 5000, at GRI 1 we find that the Jet 1000 and the Jet 3000 are described 
in heading 8419, HTSUS, in that they are machinery for the treatment of materials by a 
process involving a change in temperature such as drying. They are not intended for do- 
mestic use; they are intended for sale to nail salons. The Jet 1000 and the Jet 3000 are clas- 
sified in subheading 8419.39.00, HTSUS, as: “Machinery, plant or laboratory equipment, 
whether or not electrically heated, for the treatment of materials by a process involving a 
change in temperature such as * * * drying * * *, other than machinery or plant of a kind 
used for domestic purposes * * *: Dryers: * * * Other.” 

Heading 8414, HTSUS, does not describe the Jet 1000 and Jet 3000. 


Holdings: 


The Jet 1000, 3000, and 5000 are classified in subheading 8419.39.00, HTSUS, as: “Ma- 
chinery, plant or laboratory equipment, whether or not electrically heated, for the treat- 
ment of materials by a process involving a change in temperature such as* * * drying * * *, 
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other than machinery or plant ofa kind used for domestic purposes * * *: Dryers: * * * Oth- 
er.” 


Effect on Other Rulings: 


NY F89670 is revoked. In accordance with 19 U.S.C. 1625(c), this ruling will become ef- 
fective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION AND MODIFICATION OF RULING LETTERS AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
LAMINATED FLOORING 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation and modification of ruling letters and re- 
vocation of treatment relating to the tariff classification of certain lami- 
nated flooring. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking and/or modifying ruling letters pertain- 
ing to the tariff classification of laminated flooring under the 
Harmonized Tariff Schedule of the United States (HTSUS). Customs is 
also revoking any treatment previously accorded by Customs to sub- 
stantially identical transactions. Notice of the proposed actions was 
published on December 20, 2000, in Volume 34, Number 51, of the Cus- 


TOMS BULLETIN. Customs received twenty-one comments in response to 
the notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after July 30, 2001. 


FOR FURTHER INFORMATION CONTACT: Rebecca Hollaway, Tex- 
tile Classification Branch, at (202) 927-2394. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts that emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
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pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. 1484), the importer of record is responsi- 
ble for using reasonable care to enter, classify and value imported mer- 
chandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by Title VI, notice proposing to revoke and/or 
modify NY 806603, dated February 24, 1995, NY 806462, dated Febru- 
ary 24, 1995, NY 832721, dated November 10, 1998, HQ 962031, dated 
February 17, 1999, and to revoke any treatment accorded to substan- 
tially identical merchandise was published in the December 20, 2000, 
CUSTOMS BULLETIN, Volume 34, Number 51. As explained in the notice 
published on February 21, 2001 in Vol. 35, No. 8 of the CUSTOMS BULLE- 
TIN, the period within which to submit comments on this proposal was 
extended to March 23, 2001. Customs received a total of twenty-one 
comments. 

In the above-cited cases Customs classified certain plywood and/or 
laminated flooring in subheading 4418.30, HTSUS, because it had a 
face made of multiple veneer strips of wood. Based on our analysis of the 
scope of the terms of heading 4412 and heading 4418 and the amend- 
ments to the Explanatory Notes to those headings, which are fully ex- 
plained in the attached rulings revoking and/or modifying NY 806603, 
NY 806462, NY 832721 and HQ 962031, it is now Customs position that 
laminated wood flooring is classifiable in heading 4412, HTSUS, re- 
gardless of whether the face consists of one or more strips of wood ve- 
neers. 

Twocomments supported the proposed changes in classification. The 
majority of comments opposing the proposed changes in classification 
concerned the increase in import duties that may adversely effect for- 
eign and U.S. suppliers and U.S. consumers. These economic concerns, 
however, do not provide a legal basis to support classification of the lam- 
inated flooring in heading 4418, HTSUS. 

As stated in the proposed notice, this revocation and modification 
will cover any rulings on the subject merchandise which may exist but 
which have not been specifically identified. Any party who has received 
an interpretive ruling or decision (i.e., ruling letter, internal advice 
memorandum or decision or protest review decision) on the merchan- 


dise subject to this notice should have advised Customs during the com- 
ment period. 
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Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625 (c)(2)), as amended by Title VI, Customs is revoking any treat- 
ment previously accorded by Customs to substantially identical trans- 
actions. This treatment may, among other reasons, have been the result 
of the importer’s reliance on a ruling issued to a third party, Customs 
personnel applying a ruling of a third party to importations of the same 
or similar merchandise, or the importer’s or Customs previous inter- 
pretation of the HTSUS. Any person involved in substantially identical 
transactions should have advised Customs during the comment period. 
An importer’s reliance on a treatment of substantially identical trans- 
actions or on a specific ruling concerning the merchandise covered by 
this notice which was not identified in this notice may raise the rebut- 
table presumption of lack of reasonable care on the part of the importer 
or its agents for importations of merchandise subsequent to the effec- 
tive date of this final decision. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking and/or modify- 
ing NY 806603, NY 806462, NY 832721, HQ 962031, and any other rul- 
ing not specifically identified in order to reflect the proper classification 
of the merchandise pursuant to the analysis set forth in HQ 964565, HQ 
964566, HQ 964567 and HQ 964568, which are attached to this docu- 
ment. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is revok- 
ing any treatment previously accorded by the Customs Service to 
substantially identical transactions. 


In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: May 14, 2001. 


Gat A. HAMILL, 
(for John Durant, Director, 
Commercial Rulings Division.) 
| Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, May 14, 2001. 


CLA-2 RR:CR:TE 964565 RH 
Category: Classification 


Tariff No. 4412 
Ms. MARIE GAMWEGER 


EDELWEISS WooD FLOORING 

C/O GALLAGHER TRANSPORT INTERNATIONAL, INC. 
2557 South Coors Street 

Denver, CO 80228 


Re: Revocation of HQ 962031 regarding the tariff classification of laminated flooring; 
headings 4412 and 4418. 


DEAR Ms. GAMWEGER: 


On February 17, 1999, Customs issued Headquarters Ruling Letter (HQ) 962031, ona 
protest filed by F. Gallagher, Transport Intl., Inc., on behalf of Edelweiss Wood, concerning 
the classification of plywood flooring. 

However, after further consideration of the matter in light of the terms of heading 4412 
of the Harmonized Tariff Schedule of the United States (HTSUS), and heading 4418, 
HTSUS, and after consideration of recent clarifying amendments to the Explanatory 
Notes to heading 4412, HTSUS, and heading 4418, HTSUS, Customs is changing its posi- 
tion on the classification of certain wood flooring products. In that regard, we reviewed HQ 
962031 and determined that the classification of the plywood flooring under heading 4418 
HTSUS, is no longer correct. The merchandise is now classifiable under heading 4412. Ac- 
cordingly, we are revoking HQ 962031. This decision explains the basis for the change in 
classification. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of HQ 962031, along with three other rulings, was published in the CUSTOMS 
BULLETIN on December 20, 2000. As explained in a notice published on February 21, 2001, 
in Vol. 35, No. 8 of the CUSTOMS BULLETIN, the period within which to submit comments on 
this proposal was extended to March 23, 2001. Customs received twenty-one comments 


Facts: 
A description of the merchandise at issue in HQ 962031 reads as follows: 

The merchandise at issue consists of plywood flooring measuring 7'2” long, 5.5” wide 
and 15 mm thick. Each sheet of plywood has been tongued and grooved on the edges 
and ends. In addition, two 20 mm circles have been cut out and regaled to the face ve- 
neer to imitate wood pegs. The plywood is composed of three wood layers: 1) a face ve- 
neer 3 mm thick consisting of a 5” wide strip of marabou (a tropical wood species 
specified in subheading note 1 of chapter 44) and a 2” wide strip of white oak; 2) acore 
of spruce lumber strips 8 mm thick; 3) and a back of fir veneer 4 mm thick 

Issue: 


Is the flooring at issue classifiable as plywood, veneered panels or similar laminated 


wood under heading 4412, HTSUS, or as assembled parquet panels under heading 4418, 
HTSUS? 


Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (GRIs). GRI 1 provides that classification shall be determined according to the terms 
of the headings and any relative section or chapter notes. Where goods cannot be classified 
solely on the basis of GRI 1, the remaining GRIs will be applied. 

Heading 4412, HTSUS, provides for “Plywood, veneered panels and similar laminated 
wood.” The merchandise at issue meets the terms of heading 4412, HTSUS, as plywood, 
veneered panels or similar laminated wood. It consists of a surface veneer (thickness not 
exceeding 6 mm), a core, and a veneer backing. 

Heading 4418, HTSUS, provides for “Builders’ joinery and carpentry of wood, including 
cellular wood panels, assembled parquet panels, and shingles and shakes.” Parquet panels 
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consist of individual lumber strips, i.e., solid strips of wood over 6 mm in thickness, as- 
sembled together. The lumber strips may be worked on the edges so that they can be as- 
sembled together, or they may be assembled together using a backing or reinforcement 
(including a wood backing). Such parquet panels are described by heading 4418, HTSUS 

When interpreting and implementing the HTSUS, the Explanatory Notes (ENs) of the 
Harmonized Commodity Description and Coding System may be utilized. The ENs, while 
neither legally binding nor dispositive, provide a guiding commentary on the scope of each 
heading, and are generally indicative of the proper interpretation of the HTSUS. Customs 
believes the ENs should always be consulted. See T.D. 89-90, 54 Fed. Reg. 35128 (August 
23, 1989). 

The ENs to heading 4412, HTSUS, state, in pertinent part: 


* * * * * * * 


This heading also covers plywood panels or veneered panels, used as flooring panels, 

and sometimes referred to as “parquet flooring”. These panels have a thin veneer of 

wood affixed to the surface, so as to simulate a flooring panel made up of parquet strips. 
The ENs to heading 4418, HTSUS, state, in pertinent part: 


« * * * * * * 


This heading also covers parquet strips, etc., assembled into panels or tiles, 
with or without borders, including parquet panels or tiles consisting of parquet strips 
assembled on a support of one or more layers of wood. These panels or tiles may be 
tongued and grooved at the edges to facilitate assembly. 


* B * * * * 


This heading does not cover: 


(a) Plywood panels or veneered panels, used as flooring panels, which have a thin 
veneer of wood affixed to the surface, so as to simulate a flooring panel made up of par- 
quet strips (heading 44.12). 


The Harmonized System Committee (“HSC”), amended the ENs to heading 4412 and 
heading 4418 in November of 1997, after a discussion and decision on the classification of 
veneered flooring panels which had the appearance of parquet panels, by adding the above- 
italicized sections. See Annex IJ/14 to Doc. 41.600 E (HSC/20/Nov. 97). 

In light of the amended ENs and our analysis of the scope of the terms of headings 4412 
and 4418, we conclude that flooring panels consisting of one or more strips of veneer on the 
surface are classifiable in heading 4412, HTSUS. These veneered flooring panels are dis- 
tinct from parquet panels of heading 4418, HTSUS, which consist of individual parquet 
strips (lumber strips) joined together at the edges or ends to form the panel. 

In the subject case, the laminated flooring meets the terms of heading 4412, and in light 
of the amended ENs it is clear that the heading was intended to cover such flooring with the 
top layer made up of multiple strips of wood veneers. Thus, the laminated flooring is classi- 
fiable under heading 4412, HTSUS, and its appropriate subheading according to the wood 
species used and the construction of the laminated wood. 

If you are currently importing the subject flooring into the United States, it is recom- 
mended that you request a ruling specific to your product in order to obtain the proper clas- 
sification subheading and rate of duty. Ruling requests should follow the procedures set out 
in Part 177 of the Customs Regulations (19 CFR 177). 


Holding: 


HQ 962031 is REVOKED. The classification of the laminated wood flooring at issue is 
under heading 4412, HTSUS, as “Plywood, veneered panels and similar laminated wood.” 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 


* 


GalIL A. HAMILL, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, May 14, 2001. 


CLA-2 RR:CR:TE 964566 RH 
Category: Classification 


Tariff No. 4412 
Ms. SHARON CHANDLER 


CLEARFREIGHT 
900 Fourth Ave., Suite 3740 
Seattle, WA 98164 


Re: Modification of NY 806462 regarding the tariff classification of laminated wood floor- 
ing; headings 4412 and 4418. 
DEAR Ms. CHANDLER 

On February 24, 1995, Customs issued New York Ruling Letter (NY) 806462 to you, on 
behalf of your client, Swede-in-Co., concerning the classification of !aminated wood floor- 
ing. 

However, after further consideration of the matter in light of the terms of heading 4412 
of the Harmonized Tariff Schedule of the United States (HTSUS), and heading 4418, 
HTSUS, and after consideration of recent clarifying amendments to the Explanatory 
Notes to heading 4412, HTSUS, and heading 4418, HTSUS, Customs is changing its posi- 
tion on the classification of certain wood flooring products. 

In that regard, we reviewed NY 806462 and determined that the classification of the 
“Swedetile” wood flooring under subheading 4418.30.0000, HTSUS, is no longer correct. 
The merchandise is now classifiable under heading 4412, HTSUS. Accordingly, we are 
modifying NY 806462. The classification of the “Parketile” solid hardwood panel in NY 
806462 under subheading 4418.30.0000, HTSUS, is still correct. This decision explains the 
basis for the change in classification. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
modification of NY 806462, along with three other rulings, was published in the CUSTOMS 
BULLETIN on December 20, 2000. As explained in a notice published on February 21, 2001, 
in Vol. 35, No. 8 of the CUSTOMS BULLETIN, the period within which to submit comments on 
this proposal was extended to March 23, 2001. Customs received twenty-one comments. 
Facts: 

A description of the merchandise at issue in NY 806462 reads as follows: 

The first item, “Swedetile,” is described as a hand-inlaid laminated floor tile available 
in single tile sizes of 12” by 12”, or “four-tile planks” measuring 12” by 48”. The sam- 
ple consists of a 6mm wood fiberboard core, a very thin cherry hardwood veneer face 
(strips arranged in a parquet design) and a very thin oak hardwood veneer back. The 
product will be imported with all four edges machined to a tongue & groove profile for 
interlocking fit. 

Issue: 


Is the flooring at issue classifiable as plywood, veneered panels or similar laminated 
wood under heading 4412, HTSUS, or as assembled parquet panels under heading 4418, 
HTSUS? 

Law and Analysis: 

Classification of goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (GRIs). GRI 1 provides that classification shall be determined according to the terms 
of the headings and any relative section or chapter notes. Where goods cannot be classified 
solely on the basis of GRI 1, the remaining GRIs will be applied. 

Heading 4412, HTSUS, provides for “Plywood, veneered panels and similar laminated 
wood.” The merchandise at issue meets the terms of heading 4412, HTSUS, as plywood, 
veneered panels or similar laminated wood. It consists of a surface veneer (thickness not 
exceeding 6 mm), a core, and a veneer backing. 

Heading 4418, HTSUS, provides for “Builders’ joinery and carpentry of wood, including 
cellular wood panels, assembled parquet panels, and shingles and shakes.” Parquet panels 
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consist of individual lumber strips, i.e., solid strips of wood over 6 mm in thickness, as- 
sembled together. The lumber strips may be worked on the edges so that they can be as- 
sembled together, or they may be assembled together using a backing or reinforcement 
(including a wood backing). Such parquet panels are described by heading 4418, HTSUS. 

When interpreting and implementing the HTSUS, the Explanatory Notes (ENs) of the 
Harmonized Commodity Description and Coding System may be utilized. The ENs, while 
neither legally binding nor dispositive, provide a guiding commentary on the scope of each 
heading, and are generally indicative of the proper interpretation of the HTSUS. Customs 
believes the ENs should always be consulted. See T.D. 89-90, 54 Fed. Reg. 35128 (August 
23, 1989). 

The ENs to heading 4412, HTSUS, state, in pertinent part: 


* * * * * * * 


This heading also covers plywood panels or veneered panels, used as flooring panels, 
and sometimes referred to as “parquet flooring”. These panels have a thin veneer of 
wood affixed to the surface, so as to simulate a flooring panel made up of parquet strips. 


The ENs to heading 4418, HTSUS, state, in pertinent part: 
* * ~ * * * s 


This heading also covers parquet strips, etc., assembled into panels or tiles, 
with or without borders, including parquet panels or tiles consisting of parquet strips 
assembled on a support of one or more layers of wood. These panels or tiles may be 
tongued and grooved at the edges to facilitate assembly. 


x * * * * of 


This heading does not cover: 


* 


(a) Plywood panels or veneered panels, used as flooring panels, which have a thin 
veneer of wood affixed to the surface, so as to simulate a flooring panel made up of par- 
quet strips (heading 44.12). 


The Harmonized System Committee (“HSC”), amended the ENs to heading 4412 and 


heading 4418 in November of 1997, after a discussion and decision on the classification of 
veneered flooring panels which had the appearance of parquet panels, by adding the above- 
italicized sections. See Annex IJ/14 to Doc. 41.600 E (HSC/20/Nov. 97). 

In light of the amended ENs and our analysis of the scope of the terms of headings 4412 
and 4418, we conclude that flooring panels consisting of one or more strips of veneer on the 
surface are classifiable in heading 4412, HTSUS. These veneered flooring panels are dis- 
tinct from parquet panels of heading 4418, HTSUS, which consist of individual parquet 
strips (lumber strips) joined together at the edges or ends to form the panel. 

In the subject case, the laminated flooring meets the terms of heading 4412, and in light 
of the amended ENs it is clear that the heading was intended to cover such flooring with the 
top layer made up of multiple strips of wood veneers. Thus, the laminated flooring is classi- 
fiable under heading 4412, HTSUS, and its appropriate subheading according to the wood 
species used and the construction of the laminated wood. 

If you are currently importing the subject flooring into the United States, it is recom- 
mended that you request a ruling specific to your product in order to obtain the proper clas- 
sification subheading and rate of duty. Ruling requests should follow the procedures set out 
in Part 177 of the Customs Regulations (19 CFR 177) 


Holding: 
NY 806462 is MODIFIED. The classification of the “Swedetile” wood flooring is under 
4412, HTSUS, as “Plywood, veneered panels and similar laminated wood.” 
In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 
GalIL A. HAMILL, 
(for John Durani, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, DC, May 14, 2001. 
CLA-2 RR:CR:TE 964567 RH 
Category: Classification 
Tariff No. 4412 
Mr. OLE GLUDSTED 
GATEWAY INTERNATIONAL, INC 
491 Saratoga Road 
Scotia, NY 12302 


Re: Modification of NY 832721 regarding the tariff classification of laminated wood floor- 
ing; headings 4412 and 4418. 


DEAR Mr. GLUDSTED 

On November 10, 1988, Customs issued New York Ruling Letter (NY) 832721 to you con- 
cerning the classification of laminated wood flooring and cabinets. 

However, after further consideration of the matter in light of the terms of heading 4412 
of the Harmonized Tariff Schedule of the United States (HTSUS), and heading 4418, 
HTSUS, and after consideration of recent clarifying amendments to the Explanatory 
Notes to heading 4412, HTSUS, and heading 4418, HTSUS, Customs is changing its posi- 
tion on the classification of certain wood flooring products. 

In that regard, we reviewed NY 832721 and determined that the classification of the 
wood flooring under subheading 4418.30.0000, HTSUS, is no longer correct. The merchan- 
dise is now classifiable under heading 4412, HTSUS. Accordingly, we are modifying NY 
832721. The classification of the kitchen cabinets under heading 9403, HTSUS, is still cor- 
rect. This decision explains the basis for the change in classification 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
modification NY 832721, along with three other rulings, was published in the CUSTOMS 
BULLETIN on December 20, 2000. As explained in a notice published on February 21, 2001, 
in Vol. 35, No. 8 of the CUSTOMS BULLETIN, the period within which to submit comments on 
this proposal was extended to March 23, 2001. Customs received twenty-one comments. 
Facts: 

A description of the merchandise at issue in NY 832721 reads as follows: 

The laminated hardwood floors will be imported in panels 71 inches long, 7 inches wide 
and 7/16 inch thick. Each panel is composed of a top layer of thin veneer of either oak, 
beech, maple, ash or mahogany, a core of particle board, and a bottom layer of paper or 
unfinished veneer. The panels are tongued and grooved. 

Issue: 


Is the flooring at issue classifiable as plywood, veneered panels or similar laminated 
wood under heading 4412, HTSUS, or as assembled parquet panels under heading 4418, 
HTSUS? 

Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (GRIs). GRI 1 provides that classification shall be determined according to the terms 
of the headings and any relative section or chapter notes. Where goods cannot be classified 
solely on the basis of GRI 1, the remaining GRIs will be applied. 

Heading 4412, HTSUS, provides for “Plywood, veneered panels and similar laminated 
wood.” The merchandise at issue meets the terms of heading 4412, HTSUS, as plywood, 
veneered panels or similar laminated wood. It consists of a surface veneer (thickness not 
exceeding 6 mm), a core, and a veneer backing 

Heading 4418, HTSUS, provides for “Builders’ joinery and carpentry of wood, including 
cellular wood panels, assembled parquet panels, and shingles and shakes.” Parquet panels 
consist of individual lumber strips, i.e., solid strips of wood over 6 mm in thickness, as- 
sembled together. The lumber strips may be worked on the edges so that they can be as- 
sembled together, or they may be assembled together using a backing or reinforcement 
(including a wood backing). Such parquet panels are described by heading 4418, HTSUS. 
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When interpreting and implementing the HTSUS, the Explanatory Notes (ENs) of the 
Harmonized Commodity Description and Coding System may be utilized. The ENs, while 
neither legally binding nor dispositive, provide a guiding commentary on the scope of each 
heading, and are generally indicative of the proper interpretation of the HTSUS. Customs 
believes the ENs should always be consulted. See T.D. 89-90, 54 Fed. Reg. 35128 (August 
23, 1989). 

The ENs to heading 4412, HTSUS, state, in pertinent part: 


. * * * x x 


This heading also covers plywood panels or veneered panels, used as flooring panels 

and sometimes referred to as “parquet flooring”. These panels have a thin veneer of 

wood affixed to the surface, soas to simulate a flooring panel made up of parquet strips 
The ENs to heading 4418, HTSUS, state, in pertinent part 


* * * * * rk 


This heading also covers parquet strips, etc., assembled into panels or tiles, 
with or without borders, including parquet panels or tiles consisting of parquet 
assembled on a support of one or more layers of wood. These panels or tiles 1 
tongued and grooved at the edges to facilitate assembly 


a * « * * 
This heading does not cover: 


(a) Plywood panels or veneered panels, used as flooring panels, 
veneer of wood affixed to the surface, so as to simulate a flooring panel mac 
quet strips (heading 44.12). 


The Harmonized System Committee (“HSC”), amended the ENs to heading 

heading 4418 in November of 1997, after a discussion and decision on the classification of 
veneered flooring panels which had the appearance of parquet panels, by adding the above- 
italicized sections. See Annex IJ/14 to Doc. 41.600 E (HSC/20/Nov. 97) 

In light of the amended ENs and our analysis of the scope of the terms of headings 4412 
and 4418, we conclude that flooring panels consisting of one or more strips of veneer on the 
surface are classifiable in heading 4412, HTSUS. These veneered flooring panels are dis- 
tinct from parquet panels of heading 4418, HTSUS, which consist of individual parquet 
strips (lumber strips) joined together at the edges or ends to form the panel 

In the subject case, the laminated flooring meets the terms of heading 4412, and in light 
of the amended ENs it is clear that the heading was intended to cover such flooring with the 
top layer made up of multiple strips of wood veneers. Thus, the laminated flooring is classi- 
fiable under heading 4412, HTSUS, and its appropriate subheading according to the wood 
species used and the construction of the laminated wood 

If you are currently importing the subject flooring into the United States, it is recom 
mended that you request a ruling specific to your product in order to obtain the proper clas- 
sification subheading and rate of duty. Ruling requests should follow the procedures set out 
in Part 177 of the Customs Regulations (19 CFR 177) 


Holding: 


NY 832721 is MODIFIED. The classification of the laminated wood flooring is under 
heading 4412, HTSUS, as “Plywood, veneered panels and similar laminated wood.” 
In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 
GAII I 
for John Durant, Director 


) 


Commercial Rulings Division 





CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 22, MAY 30, 2001 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC. 


CLA-2 RR:CR:TE 964568 RH 
Category: Classification 


Tariff No. 4412 
Ms. SHARON CHANDLER 


CLEARFREIGHT 
900 Fourth Avenue, Suite 3740 
Seattle, WA 98164 


Re: Modification of NY 806603 regarding the tariff classification of laminated wood floor- 
ing; headings 4412 and 4418. 


DEAR Ms. CHANDLER: 

On February 24, 1995, Customs issued New York Ruling Letter (NY) 806603 to you, on 
behalf of your client, Swede-in-Co., concerning the classification of wood flooring. 

However, after further consideration of the matter in light of the terms of heading 4412 
of the Harmonized Tariff Schedule of the United States (HTSUS), and heading 4418, 
HTSUS, and after consideration of recent clarifying amendments to the Explanatory 
Notes to heading 4412, HTSUS, and heading 4418, HTSUS, Customs is changing its posi- 
tion on the classification of certain wood flooring products. 

In that regard, we reviewed NY 806603 and determined that the classification of the 
“Swedeplank” wood flooring under subheading 4418.30.0000, HTSUS, is no longer cor- 
rect. The merchandise is now classifiable under heading 4412, HTSUS. Accordingly, we are 
modifying NY 806603. The classification of the Swedestrip” (solid lineal strip flooring) in 
NY 806603 under subheading 4418.90.4090, HTSUS, is correct. This decision explains the 
basis for the change in classification. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 


622 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
modification of NY 806603, along with three other rulings, was published in the Customs 
BULLETIN on December 20, 2000. As explained in a notice published on February 21, 2001, 
in Vol. 35, No. 8 of the CUSTOMS BULLETIN, the period within which to submit comments on 
this proposal was extended to March 23, 2001. Customs received twenty-one comments. 


Facts: 
A description of the merchandise at issue in NY 806603 reads as follows: 


“Swedeplank” is a wood flooring plank measuring 9/16” in thickness, 7/2” in width 
and 47", 74” or 86” in length. The sample is composed of a spruce core, a fir back anda 
face made up of iineal strips of oak veneer. The product will be imported with a tongue 
and groove profile on ra the edges and the ends. 


Issue: 


Is the flooring at issue classifiable as plywood, veneered panels or similar laminated 
wood under heading 4412, HTSUS, or as assembled parquet panels under heading 4418, 
HTSUS? 


Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (GRIs). GRI 1 provides that classification shall be determined according to the terms 
of the headings and any relative section or chapter notes. Where goods cannot be classified 
solely on the basis of GRI 1, the remaining GRIs will be applied. 

Heading 4412, HTSUS, provides for “Plywood, veneered panels and similar laminated 
wood.” The merchandise at issue meets the terms of heading 4412, HTSUS, as plywood, 
veneered panels or similar laminated wood. It consists of a surface veneer (thickness not 
exceeding 6 mm), a core, and a veneer backing. 

Heading 4418, HTSUS, provides for “Builders’ joinery and carpentry of wood, including 
cellular wood panels, assembled parquet panels, and shingles and shakes.” Parquet panels 
consist of individual lumber strips, i.e., solid strips of wood over 6 mm in thickness, as- 
sembled together. The lumber strips may be worked on the edges so that they can be as- 
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sembled together, or they may be assembled together using a backing or reinforcement 
(including a wood backing). Such parquet panels are described by heading 4418, HTSUS. 

When interpreting and implementing the HTSUS, the Explanatory Notes (ENs) of the 
Harmonized Commodity Description and Coding System may be utilized. The ENs, while 
neither legally binding nor dispositive, provide a guiding commentary on the scope of each 
heading, and are generally indicative of the proper interpretation of the HTSUS. Customs 
believes the ENs should always be consulted. See T.D. 89-90, 54 Fed. Reg. 35128 (August 
23, 1989). 

The ENs to heading 4412, HTSUS, state, in pertinent part: 


* * * * * * * 


This heading also covers plywood panels or veneered panels, used as flooring panels, 

and sometimes referred to as “parquet flooring”. These panels have a thin veneer of 

wood affixed to the surface, so as to simulate a flooring panel made up of parquet strips. 
The ENs to heading 4418, HTSUS, state, in pertinent part: 


* « * * * * * 


This heading also covers parquet strips, etc., assembled into panels or tiles, 
with or without borders, including parquet panels or tiles consisting of parquet strips 
assembled on a support of one or more layers of wood. These panels or tiles may be 
tongued and grooved at the edges to facilitate assembly 


* * . ~ 
This heading does not cover: 


(a) Plywood panels or veneered panels, used as flooring panels, which have a thin 
veneer of wood affixed to the surface, so as to simulate a flooring panel made up of par- 
quet strips (heading 44.12). 


The Harmonized System Committee (“HSC”), amended the ENs to heading 4412 and 
heading 4418 in November of 1997, after a discussion and decision on the classification of 
veneered flooring panels which had the appearance of parquet panels, by adding the above- 
italicized sections. See Annex IJ/14 to Doc. 41.600 E (HSC/20/Nov. 97). 

In light of the amended ENs and our analysis of the scope of the terms of headings 4412 
and 4418, we conclude that flooring panels consisting of one or more strips of veneer on the 
surface are classifiable in heading 4412, HTSUS. These veneered flooring panels are dis- 
tinct from parquet panels of heading 4418, HTSUS, which consist of individual parquet 
strips (lumber strips) joined together on the edges or ends to form the panel 

In the subject case, the laminated flooring meets the terms of heading 4412, and in light 
of the amended ENs it is clear that the heading was intended to cover such flooring with the 
top layer made up of multiple strips of wood veneers. Thus, the laminated flooring is classi- 
fiable under heading 4412, HTSUS, and its appropriate subheading according to the wood 
species used and the construction of the laminated wood. 

If you are currently importing the subject flooring into the United States, it is recom- 
mended that you request a ruling specific to your product in order to obtain the proper clas- 
sification subheading and rate of duty. Ruling requests should follow the procedures set out 
in Part 177 of the Customs Regulations (19 CFR 177). 


Holding: 


NY 806603 is MODIFIED. The classification of the “Swedeplank” wood flooring is under 
heading 4412, HTSUS, as “Plywood, veneered panels and similar laminated wood.” 
In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 
GalIL A. HAMILL, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
SCREWDRIVER BITS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of ruling letter and revoca- 
tion of treatment relating to the classification of screwdriver bits. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625 (c)(1)), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter pertaining to the tariff 
classification of screwdriver bits and is revoking any treatment pre- 
viously accorded by Customs to substantially identical transactions, 
under the Harmonized Tariff Schedule of the United States (HTSUS). 
Notice of the proposed modification/revocation was published on April 
4, 2001, in Volume 35, Number 14, of the Customs BULLETIN. No com- 
ments were received in response to this notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after July 30, 2001. 


FOR FURTHER INFORMATION CONTACT: Allyson Mattanah, 


General Classification Branch, (202) 927-2326. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and to provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, Customs published a 
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notice in the April 4, 2001, CUusToMs BULLETIN, in Volume 35, Number 
14, proposing to modify NY F80648, dated December 13, 1999, pertain- 
ing to the tariff classification of screwdriver bits for handtools, and to 
revoke any treatment accorded to substantially identical merchandise. 
No comments were received in response to this notice. 

In NY F80648, Customs classified screwdriver bits for handtools in 
subheading 8207.90.75, HTSUS, which provides for “[I]nterchange- 
able tools for handtools whether or not power operated or for machine- 
tools, * * * and parts thereof: [O]ther interchangeable tools, and parts 
thereof: [O]ther: [NJot suitable for cutting metal, and parts thereof: 
[O]ther.” 

It is now Customs position that these articles are correctly classified 
in subheading 8207.90.60, HTSUS, which provides for “[I]nterchange- 
able tools for handtools whether or not power operated or for machine- 
tools, * * * and parts thereof: [O]ther interchangeable tools, and parts 
thereof: [O]ther: [Nlot suitable for cutting metal, and parts thereof, 
[FJor handtools and parts thereof.” The competing provisions differ at 
the eight digit level. Using GRI 6, we must determine whether these bits 
are more specifically “for handtools, and parts thereof” or “other” 
(than for handtools, and parts thereof.) We note that these bits are used 
in power and in non-power handtools. The merchandise is therefore 
classified under subheading 8207.90.60, HTSUS, which provides spe- 
cifically for “handtools and parts thereof.” 

As stated in the proposed notice, this modification will cover any rul- 
ings on this issue which may exist but have not been specifically identi- 
fied. Any party who has received an interpretive ruling or decision (i.e., 
ruling letter, internal advice memorandum or decision or protest re- 
view decision) on the issue subject to this notice, should have advised 
Customs during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by Title VI, Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, have been the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applying aruling ofathird party to importations involving the same 
or similar merchandise, or the importer’s or Customs previous inter- 
pretation of the Harmonized Tariff Schedule of the United States. Any 
person involved in substantially identical transactions should have ad- 
vised Customs during the notice period. An importer’s reliance on a 
treatment of substantially identical transactions or on a specific ruling 
concerning the merchandise covered by this notice which was not iden- 
tified in this notice may raise the rebuttable presumption of lack of rea- 
sonable care on the part of the importer or its agents for importations 
subsequent to the effective date of this final decision. 

Customs, pursuant to section 625(c)(1), is modifying NY F80648, and 
any other ruling not specifically identified, to reflect the proper classifi- 
cation of the merchandise pursuant to the analysis set forth in Head- 
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quarters Ruling Letter (HQ) 963763 set forth as an attachment to this 
document. Additionally, pursuant to section 625(c)(2), Customs is re- 
voking any treatment previously accorded by Customs to substantially 
identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: May 15, 2001. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, May 15, 2001. 


CLA-2 RR:CR:GC 963763 AM 
Category: Classification 


Tariff No. 8207.90.60 
Mr. CHRISTOPHER GARCIA 


KUEHNE & NAGEL, INC 
8870 Boggy Creek Rd., Ste. 100 
Orlando, FL 32824 


Re: NY F80648 modified; screwdriver bits for handtools. 


DEAR Mr. GARCIA: 


This is in reference to NY F80648, issued to you on behalf of Qualtool, Inc., by Customs 
National Commodity Specialist Division, New York, on December 13, 1999, concerning the 
classification, under the Harmonized Tariff Schedule of the United States (HTSUS), of 
screwdriver bits for handtools. We have reviewed the decision in NY F80648, and have de- 
termined that the classification set forth therein, is in error. This ruling modifies NY 
F80648 as to the classification of these goods. It does not affect the country of origin mark- 
ing determination. 

Pursuant to section 625 (c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed modification of NY F80648, was published on April 4, 2001, in Volume 35, 


Number 14, of the CUSTOMS BULLETIN. No comments were received in opposition to the pro- 
posed modification. 


Facts: 

The sample of screwdriver bits provided by the importer consists of hex shank insert bits 
which are one inch long and stamped “60-TR7”. A catalog page was also submitted showing 
1/4 inch and 7/16 inch hex shank power bits of 1-15/16 inch, 2-3/4 inch, 3-1/2 inch and 6 inch 
lengths and point sizes ranging from 1 to 3. The “power” bits have a ball groove in the 
shank to mate with the spring-loaded metal ball inside the power screwdriver. The “insert” 
bits are to be used in hand held magnetic or non-magnetic bit holders that have a notch on 
the hex shank to allow the C-ring in the bit holder to retain the bit in the holder. 

In NY F80648, Customs classified the merchandise in subheading 8207.90.75, HTSUS, 
which provides for “[I]nterchangeable tools for handtools whether or not power operated 
or for machine-tools, * * * and parts thereof: [O]ther interchangeable tools, and parts 


thereof: [O]ther: [Not suitable for cutting metal, and parts thereof, [FJor handtools and 
parts thereof.” 
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Issue: 
The correct classification for screwdriver bits for handtools under the HTSUS 
Law and Analysis: 


Merchandise imported into the U.S. is classified under the HTSUS. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
the absence of special language or context that requires otherwise, by the Additional U.S 

ules of Interpretation. The GRIs and the Additional U.S. Rules of "Interpretation are part 
of the HTSUS and are to be considered statutory provisions of law 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any related section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. GRI 6 requires that the classifi 
cation of goods in the subheadings of headings shall be determined according to the terms 
of those subheadings, any related subheading notes and mutatis mutandis , to the GRIs. In 
interpreting the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodity De 
scription and Coding System may be utilized. The ENs, although not dispositive or legally 
binding, provide acommentary on the scope of each heading, and are generally indicative of 

the proper interpretation of the HTSUSA. See T.D. 89-80, 54 Fed. Reg. 35127 (August 23, 
1989) 
There is no issue at GRI 1, as only heading 8207, HTSUS, is considered 


At GRI 6, the 
following HTSUS subheadings are under consideration: 


8207 Interchangeable tools for handtools, whether or not power-operated, or 
for machine-tools (for example, for pressing, stamping, punching, tap- 
ping, threading, drilling, boring, broaching, milling, turning or screw- 
driving), including dies for drawing or extruding metal, and rock 
drilling or earth boring tools; base metal parts thereof: 
Other interchangeable tools, and parts thereof: 
Other: 

8207.90.60 For handtools, and parts thereof 

8207.90.75 Other 


8207.90 


Heading 8207 describes interchangeable tools for handtools 
ated. The competing provisions differ at the eight digit level. Thus the issue narrows to 
whether these bits are correctly described as “for handtools, and parts thereof” or “other” 
(than for handtools, and parts thereof). We note that these bits are used in power and in 
non-power handtools. The merchandise is therefore classified under the provision correct- 
ly specifying the type of tool in which the bits are used 


, whether or not power oper- 


Holding: 


The hex shank power and insert bits are classified in subheading 8207.90.60, 
the provision for “{I]nterchangeable tools for handtools whether or not power operated or 
for machine-tools, * * * and parts thereof: [O]ther interchangeable tools, and parts there- 
of: [O]ther: [Not suitable for cutting metal, and parts thereof, | 


HTSUS, 


[Flor handtools and parts 
thereof.” 
Effect on Other Rulings: 
NY F80648, issued December 13, 1999, is modified in accordance w 
In accordance with 19 U.S.C. §1625(c)(1), 
its publication in the CUSTOMS BULLETIN 


nth this ruling 
this ruling will become effective 60 days after 


MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 
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REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO CLASSIFICATION OF COLLAPSIBLE 
AUTOMOTIVE ROOFTOP LUGGAGE CARRIER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letter and revocation of treat- 


ment relating to the classification ofan automotive rooftop luggage car- 
rier. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking aruling letter pertaining to the tariff clas- 
sification of collapsible automotive rooftop luggage carrier and 
revoking any treatment previously accorded by the Customs Service to 
substantially identical transactions. Notice of the proposed revocation 
was published in the CusToMs BULLETIN of March 21, 2001, Vol. 35, No. 
12. No comments were received. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after July 30, 2001. 


FOR FURTHER INFORMATION CONTACT: Mary Beth Goodman, 
Textile Classification Branch, 202-927-1368. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. $1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
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lished on March 21, 2001, in the Customs BULLETIN, Volume 35, Num- 
ber 12, proposing to revoke New York Ruling Letter (“NY”) A80249, 
dated March 1, 1996, pertaining to the tariff classification of collapsible 
rooftop cargo carrier under the Harmonized Tariff Schedule of the 
United States (HTSUS). No comments were received in reply to the no- 
tice. 

In NY A80249, dated March 1, 1996, concerning the tariff classifica- 
tion of a collapsible automotive rooftop luggage carrier constructed of 
1000 denier nylon, woven mesh and laminated to polyvinyl! chloride 
material, the product was erroneously classified under subheading 
8708.99.8080 of the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA) as an automotive accessory. The item under re- 
view is not a part or accessory of an automobile and is excluded from 
classification as such by General Note III to Section XVII of the Explan- 
atory Notes to the HTSUSA. The subject merchandise fits within the 
exemplars of heading 4202 as the luggage carrier which organizes, 
stores, protects and carries various items, and therefore classification 
in subheading 8708.99.8080, HTSUSA, is inappropriate. NY A80249 is 
set forth as “Attachment A” to this document. The correct classification 
for the product should be under subheading 4202.92.9026 of the HTSU- 
SA as an other container with an outer surface of plastic sheeting or of 
textile materials. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking NY A80249, 
and any other ruling not specifically identified to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in Head- 
quarters Ruling Letter (HQ) 964859 (see “Attachment” to this 
document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is 
revoking any treatment previously accorded by the Customs Service to 
substantially identical transactions. 

As stated in the proposal notice, this revocation will cover any rulings 
on this merchandise which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the merchandise subject to this notice, should 
have advised the Customs Service during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs is revoking 
any treatment previously accorded by the Customs Service to substan- 
tially identical transactions. This treatment may, among other reasons, 
be the result of the importer’s reliance on a ruling issued to a third 
party, Customs personnel applying a ruling of a third party to importa- 
tions of the same or similar merchandise, or the importer’s or Customs 
previous interpretation of the HTSUS. Any person involved in substan- 
tially identical transactions should have advised Customs during the 
notice period. An importer’s failure to advise the Customs Service of 
substantially identical transactions or ofa specific ruling not identified 
in this notice, may raise issues of reasonable care on the part of the im- 
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porter or their agents for importations of merchandise subsequent to 
the effective date of this notice. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: May 15, 2001. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREA 
U.S. CUSTOMS SERVICE 
Washington, DC, May 15, 2001 


CLA-2 RR:CR:TE 964859 mbg 
Category: Classification 
Tariff No. 4202.92.9026 
Ms. LAURA DENNY 
CBT INTERNATIONAL, INC 
110 West Ocean Blvd. 
Suite 1003 
Long Beach, CA 90802 


Re: Classification of an “Add-A-Rack” from China or Twain; Reconsideration of NY 
A80249 


DEAR Ms. DENNY 

On March 1, 1996, Customs issued New York Ruling Letter (“NY”) NY A80249 to your 
company regarding the tariff classification of merchandise described as an “Add-A-Rack 
which was originally classified as an auto accessory under heading 8708 of the Harmonized 
Tariff Schedule Annotated (“HTSUSA”). Upon review, Customs has determined that the 
subject merchandise was erroneously classified. The correct classification for the product 
should be under heading 4202, HTSUSA, as a rooftop storage container. NY A80249 is 
hereby revoked for the reasons set forth below. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), a notice was published on 
March 21, 2001, in Vol. 35, No. 12 of the CUSTOMS BULLETIN, proposing to revoke NY 
A80249 and to revoke the treatment pertaining to the classification of a collapsible autom 
tive rooftop cargo carrier from China or Twain. No comments were received in response to 
this notice. 


Facts: 


The “Add-A-Rack” is designed to carry cargo on the roof rack of an automobile. It is a 
large, flexible container which is designed to fit directly onto the luggage rack of an automo- 
bile. It is constructed of 1000 denier nylon, woven mesh, laminated to polyvinyl chloride 
The merchandise is waterproof and contains nylon straps which secure the luggage to the 
car rack. The Add-A-Rack, which measures 63” by 67”, can easily be rolled up and stored 
for convenience. 


Issue: 


What is the proper classification of the rooftop cargo carrier under the HTSUSA? 
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Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (“GRIs”). GRI 1 provides that classification shall be determined according to the 
terms of the headings of the tariff schedule and any relative section or chapter notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, and ifthe headings and 
legal notes do not otherwise require, the remaining GRI may then be applied. 

There are two competing headings under the HTSUSA which must be considered for 
classification of the merchandise under consideration: heading 8708 provides for parts and 
accessories of motor vehicles; and heading 4202 provides for inter alia trunks and similar 
containers. 

The subject merchandise was originally classified in subheading 8708.99.8080, HTSU- 
SA. Merchandise eo nomine provided for within heading 8708 includes auto parts and ac- 
cessories such as inter alia safety seat belts, steering wheels, exhaust pipes, gear boxes, 
axles, shock absorbers, etcetera. 

The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding 
System constitute the official interpretation of the nomenclature at the international le- 
vel. While not legaily binding, they do represent the considered views of classification ex- 
perts of the Harmonized System Committee. It has therefore been the practice of the 
Customs Service to consider, whenever possible, the terms of the EN when interpreting the 
HTSUSA. 

General Note III to Section XVII of the Explanatory Notes to the HTSUSA provides: 


t should, however, be noted that these headings [of Section XVII] apply only to 
those parts or accessories which comply with all three of the following conditions: 

(a)They must not be excluded by the terms of Note 2 to this Section (see paragraph 
(A) below). 

and (b)They must be suitable for use solely or principally with the articles of Chap- 
ters 86 to 88 (see paragraph (B) below). 

and (c)They must not be more specifically included elsewhere in the No- 
menclature (see paragraph (C) below). 

(emphasis added.) Paragraph C to this General Section Note further states: 


Parts and accessories, even if identifiable as for the articles of this Section, are ex- 


cluded if they are covered more specifically by another heading elsewhere 
in the Nomenclature, e.g: 


* * * * * * * 


(4) Tool bags of leather or of composition leather, of vulcanised fibre, etc. (heading 
42.02) 
(emphasis added.) 

In comparison, heading 4202, HTSUSA, provides for “Trunks, suitcases, vanity-cases, 
executive-cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, 
musical instrument cases, gun cases, holsters and similar containers; travelling-bags, toi- 
let bags, rucksacks, handbags, shopping-bags, wallets, purses, map-cases, cigarette-cases, 
tobacco-pouches, tool bags, sports bags, bottle-cases, jewellery [sic] boxes, powder-boxes, 
cutlery cases and similar containers, of leather or of composition leather, of sheeting of 
plastics, of textile materials, of vulcanised fibre [sic] or of paperboard, or wholly or mainly 
covered with such materials or with paper.” 

Thus, this heading encompasses the articles enumerated, as well as containers similar to 
these articles 

The EN to heading 4202, HTSUSA, state, in pertinent part: 


This heading covers only the articles specifically named therein and similar con- 


tainers. These containers may be rigid or with a rigid foundation, or soft and without 
foundation. 


The Court of International Trade considered a similar classification dispute involving a 
trunk organizer and whether such merchandise was properly classified in heading 4202, 
HTSUS, or heading 8708, HTSUS. In Totes, Inc. v. United States, 18 C.1.T. 919, 865 F. Supp. 
867 (1994), the court stated: 


[T]he express exclusion from parts and accessories of motor vehicles of articles cov- 
ered more specifically by another heading elsewhere in the Nomenclature, e.g., tool 
bags, see General Headnote 111(c), Section XVII of the Explanatory Notes to HTS, 
demonstrates intent to also exclude from parts and accessories of motor vehicles con- 
tainers similar to too] bags. Such intent is buttressed by prefacing the excluded list of 
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articles (which includes tool bags), with e.g., which means that tool bags are listed as 
only an example of the type of container that might be used in connection with a motor 
vehicle that must be regarded as more specifically provided for under Heading 4202. A 
fortiori, containers similar to tool bags are intended to be excluded from parts and ac- 
cessories covered more specifically in the Nomenclature. 

Totes, at 928. 

Also of relevance to the subject merchandise, the Totes cow: * further concluded that the 
“essential characteristics and purpose of Heading 4202 exemplars are * * * to organize, 
store, protect and carry various items.” Jd. at 872. The C.I.T. further ruled that by virtue of 
ejusdem generis the residual provision for “similar containers” in heading 4202, HTSUS, is 
to be broadly construed. Heading 4202, HTSUS, in general, provides for containers used to 
convey personal articles; these “containers” can be anything designed to transport the as- 
sorted personal belongings of an individual. Id. 

In applying the rule of ejusdem generis to determine whether an item is embraced within 
a particular class, the courts have looked to the articles enumerated within that class to 
ascertain the characteristics they have in common. Kotake Co., Lid. v. United States, 58 
Cust. Ct. 196, C.D. 2934 (1967). The subject merchandise is designed and used to provide 
storage, protection, organization and portability. The Add-A-Rack cargo carrier functions 
as a container which is placed on top of an automobile for added storage while traveling. 
The Add-A-Rack cargo carrier is PVC backed for weather resistance and the overall shape 
serves to provide protection to the items stored within. It is more specifically classified in 
heading 4202, HTSUS, than in a less specific provision for automotive parts and accesso- 
ries. 

Application of Totes and the EN for heading 4202 to the subject merchandise supports 
the classification therein. Furthermore, predicated on ejusdem generis, Customs finds 
that the cargo carrier is more specifically classifiable under the provisions for the bags, 
cases and similar containers in Heading 4202 even if they are principally used as motor ve- 
nicle parts or accessories within the purview of Heading 8708. This classification is consis- 
tent with previous Customs decisions involving similar merchandise, see e.g., NY A84170, 
dated June 6, 1996 and NY A83233, dated May 13, 1996. 


Holding: 


NY A80249, dated March 1, 1996, is hereby revoked. 

The Add-A-Rack cargo carrier is properly classified in subheading 4202.92.9026, HTSU- 
SA as “Trunks, suitcases, vanity-cases, executive-cases, briefcases, school satchels, spec- 
tacle cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; travelling-bags, toilet bags, rucksacks, handbags, shopping-bags, 
wallets, purses, map-cases, cigarette-cases, tobacco-pouches, tool bags, sports bags, bottle- 
cases, jewellery [sic] boxes, powder-boxes, cutlery cases and similar containers, of leather 
or of composition leather, of sheeting of plastics, of textile materials, of vulcanised fibre 
{sic] or of paperboard, or wholly or mainly covered with such materials or with paper: Oth- 
er: With outer surface of sheeting of plastic or of textile materials: Other: Other: Other: Of 
man-made fibers.” The general column one rate of duty is 18.3 percent ad valorem. The 
designated textile restraint number is 670. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, The Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your loca! Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 


Effect on Other Rulings: 
NY A80249 is modified. In accordance with 19 U.S.C. §1625 (c), this ruling will become 
effective sixty (60) days after its publication in the CUSTOMS BULLETIN. 
JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 01-56) 


TORRINGTON CoO., PLAINTIFF AND DEFENDANT-INTERVENOR v. UNITED 
STATES, DEFENDANT AND Koyo SEIKo Co., Ltp., Koyo Corp oF US.A., 
NTN Corp, NTN BEARING CorRP OF AMERICA, AMERICAN NT'N BEARING 
MANUFACTURING Corp, NTN DRIVESHAFT, INC., NTN-BOWER CorP, AND 
NTN-BCA CorpP, DEFENDANT-INTERVENORS AND PLAINTIFFS 


Consolidated Court No. 99-08-00462 


Plaintiffs, The Torrington Company (“Torrington”), Koyo Seiko Co., Ltd. and Koyo 
Corporation of U.S.A. (collectively “Koyo”), NTN Corporation, NTN Bearing Corporation 
of America, American NTN Bearing Manufacturing Corporation, NTN Driveshaft, Inc., 
NTN-Bower Corporation and NTN-BCA Corporation (collectively “NTN”), move pur- 
suant to USCIT R. 56.2 for judgment upon the agency record in this consolidated action 
challenging various aspects of the United States Department of Commerce, International 
Trade Administration’s (“Commerce”) final determination, entitled Final Results of An- 
tidumping Duty Administrative Reviews of Antifriction Bearings (Other Than Tapered 
Roller Bearings) and Parts Thereof From France, Germany, Italy, Japan, Romania, 
Sweden, and the United Kingdom (“Final Results”), 64 Fed. Reg. 35,590 (July 1, 1999). 

Specifically, plaintiffs Koyo and NTN contend that Commerce unlawfully conducted a 
duty absorption inquiry under 19 U.S.C. § 1675(a)(4) (1994) for the ninth administrative 
review of the applicable antidumping duty order. 

Plaintiff NTN alleges that Commerce erred in its treatment of the following: (1) NTN’s 
home market sales with high profit levels and home market sample sales in Commerce’s 
calculation of normal value; (2) inputs that NTN obtained from affiliated parties in Com- 
merce’s calculation of cost of production and constructed value; (3) downstream sales for 
which NTN did not report the total downstream sales value of merchandise sold by affili- 
ated parties; (4) normal value in Commerce’s decision to base it on constructed value after 
both below-cost identical and similar merchandise was disregarded; (5) NTN’s claim for 
level of trade adjustment; (6) NTN’s United States and home market indirect selling ex- 
penses in Commerce’s recalculation of these selling expenses without regard to levels of 
trade; (7) NTN’s constructed export price profits in Commerce’s calculation of 
constructed export price after including NTN’s profits from export price sales; (8) NTN’s 
constructed export price profits in Commerce’s calculation of constructed export price 
without regard to levels of trade; (9) NTN’s home market packing expenses; (10) NTN’s 
directors’ retirement benefits in Commerce’s calculation of NTN’s general and adminis- 
trative expenses; (11) NTN’s normal value in Commerce’s refusal to adjust NTN’s normal 
value by home market commissions to affiliated parties that were not designated with the 
specificity necessary to presume arm’s length transactions. 

Plaintiff Torrington contends that Commerce erred in accepting Koyo’s home market 
“adjustment number two” as a direct adjustment to price. 


41 
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Held: Koyo and NTN’s USCIT R. 56.2 motions are denied in part and granted in part; 
Torrington’s USCIT R. 56.2 motion is denied. The case is remanded to Commerce to: 
(1) annul all findings and conclusions made pursuant to the duty absorption inquiry con- 
ducted for this review; (2) clarify what action it took with respect to inputs that NTN ob- 
tained from affiliated parties, to articulate the reasoning for these action, and to open the 
record for additional information, if found necessary; and (3) articulate what methodology 


it used in conducting the arm’s length test and to apply the test in accordance with 
19 C_ER. § 351.403 (c) (1998). 


[Koyo and NTN’s USCIT R. 56.2 motions are denied in part and granted in part; Tor- 
rington’s USCIT R. 56.2 motion is denied. Case remanded. ] 


(Dated May 10, 2001) 


Stewart and Stewart (Terence P Stewart, Wesley K. Caine, Geert De Prest and Lane S. 
Hurewitz) for Torrington. 


Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Velta A. 
Meinbrencis, Assistant Director); of counsel: William G. Isasi, Joon W. Lee, Peter G. 
Kirchgraber, John F. Koeppen, David R. Mason and Arthur D. Sidney, Office of the Chief 


Counsel for Import Administration, United States Department of Commerce, for the 
United States. 


Powell, Goldstein, Frazer & Murphy LLP (Neil R. Ellis, Elizabeth C. Hafner and Lisa A. 
Crosby) for Koyo. 


Barnes, Richardson & Colburn (Donald J. Unger, Kazumune V. Kano, Carolyn D. 
Amadon and Shannon N. Rickard) for NTN. 


OPINION 

TSOUCALAS, Senior Judge: Plaintiffs, The Torrington Company (“Tor- 
rington”), Koyo Seiko Co., Ltd. and Koyo Corporation of U.S.A. (collec- 
tively “Koyo”), NTN Corporation, NTN Bearing Corporation of 
America, American NTN Bearing Manufacturing Corporation, NTN 
Driveshaft, Inc., NTN-Bower Corporation and NTN-BCA Corporation 
(collectively “NTN”), move pursuant to USCIT R. 56.2 for judgment 
upon the agency record in this consolidated action challenging various 
aspects of the United States Department of Commerce, International 
Trade Administration’s (“Commerce”) final determination, entitled Fi- 
nal Results of Antidumping Duty Administrative Reviews of Antifric- 
tion Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
From France, Germany, Italy, Japan, Romania, Sweden, and the United 
Kingdom (“Final Results”), 64 Fed. Reg. 35,590 (July 1, 1999). 

Specifically, plaintiffs Koyo and NTN contend that Commerce unlaw- 
fully conducted a duty absorption inquiry under 19 U.S.C. § 1675(a)(4) 
(1994) for the ninth administrative review of the applicable antidump- 
ing duty order. 

Plaintiff NTN alleges that Commerce erred in its treatment of the fol- 
lowing: (1) NTN’s home market sales with high profit levels and home 
market sample sales in Commerce’s calculation of normal value; (2) in- 
puts that NTN obtained from affiliated parties in Commerce’s calcula- 
tion of cost of production and constructed value; (3) downstream sales 
for which NTN did not report the total downstream sales value of mer- 
chandise sold by affiliated parties; (4) normal value in Commerce’s deci- 
sion to base it on constructed value after both below-cost identical and 
similar merchandise was disregarded; (5) NTN’s claim for level of trade 
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adjustment; (6) NT'N’s United States and home market indirect selling 
expenses in Commerce’s recalculation of these selling expenses without 
regard to levels of trade; (7) NTN’s constructed export price profits in 
Commerce’s calculation of constructed export price after including 
YTN’s profits from export price sales; (8) NTN’s constructed export 
price profits in Commerce’s calculation of constructed export price 
without regard to levels of trade; (9) NTN’s home market packing ex- 
penses; (10) NTN’s directors’ retirement benefits in Commerce’s cal- 
culation of NTN’s general and administrative expenses; (11) NTN’s 
normal value in Commerce’s refusal to adjust NTN’s normal value by 
home market commissions to affiliated parties that were not designated 
with the specificity necessary to presume arm’s length transactions. 
Plaintiff Torrington contends that Commerce erred in accepting 


Koyo’s home market “adjustment number two” as direct adjustment to 
price. 


BACKGROUND 


This case concerns the ninth administrative review of the outstand- 
ing 1989 antidumping duty order on antifriction bearings (other than 
tapered roller bearings) and parts thereof (“AFBs”) imported from Ja- 
pan for the period of review (“POR”) covering May 1, 1997 through April 
30, 1998. See Final Results, 64 Fed. Reg. at 35,599, 35,617. In accor- 
dance with 19 C.ER. § 351.213 (1998), Commerce initiated the adminis- 
trative review of this order on June 29, 1998, see Initiation of 
Antidumping and Countervailing Duty Administrative Reviews and 
Request for Revocation in Part, 63 Fed. Reg. 35,188, and published the 
preliminary results of the subject review on February 23, 1999. See Pre- 
liminary Results of Antidumping Duty Administrative Reviews and 
Partial Rescission of Administrative Reviews of Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof From France, 
Germany, Italy, Japan, Romania, Singapore, Sweden, and the United 
Kingdom (“Preliminary Results”), 64 Fed. Reg. 8790, 8791. Commerce 
published the Final Results on July 1, 1999. See 64 Fed. Reg. at 35,590. 

Since the administrative review at issue was initiated after December 
31, 1994, the applicable law in this case is the antidumping statute as 
amended by the Uruguay Round Agreements Act (“URAA”), Pub. L. No. 
103-465, 108 Stat. 4809 (1994) (effective Jan. 1, 1995). 


JURISDICTION 


The Court has jurisdiction over this matter pursuant to 19 U.S.C. 
§ 1516a(a) (1994) and 28 U.S.C. § 1581(c) (1994). 


STANDARD OF REVIEW 


In reviewing a challenge to Commerce’s final determination in an an- 
tidumping administrative review, the Court will uphold Commerce’s de- 
termination unless it is “unsupported by substantial evidence on the 
record, or otherwise not in accordance with law * * *.” 19 U.S.C. 
§ 1516a(b)(1)(B)(i); see NT'N Bearing Corp. of America v. United States 
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(“NTN Bearing”), 24 CIT , , 104 F Supp. 2d 110, 115-16 (2000) 
(detailing Court’s standard of review for antidumping proceedings). 


DISCUSSION 
I. Duty Absorption Inquiry 
A. Background 


Title 19 of the United States Code, § 1675(a)(4) provides that during 
an administrative review initiated two or four years after the “publica- 
tion” of an antidumping duty order, Commerce, if requested by a domes- 
tic interested party, “shall determine whether antidumping duties have 
been absorbed by a foreign producer or exporter subject to the order if 
the subject merchandise is sold in the United States through an import- 
er who is affiliated with such foreign producer or exporter.” Section 
1675(a)(4) further provides that Commerce shall notify the Internation- 
al Trade Commission (“ITC”) of its findings regarding such duty ab- 
sorption for the ITC to consider in conducting a five-year (“sunset”) 
review under 19 U.S.C. § 1675(c), and the ITC will take such findings 
into account in determining whether material injury is likely to contin- 
ue or recur if an order were revoked under § 1675(c). See 19 U.S.C. 
§ 1675a(a)(1)(D). 

On May 29, 1998, and July 29, 1998, Torrington requested that Com- 
merce conduct a duty absorption inquiry pursuant to § 1675(a)(4) with 
respect to various respondents, including Koyo and NTN, to ascertain 
whether antidumping duties had been absorbed during the ninth period 
of review (“POR”). See Final Results, 64 Fed. Reg. at 35,600, 35,617. 

In the Final Results, Commerce determined that duty absorption had 
in fact occurred for the ninth review. See id. at 35,591, 35,600-02. In as- 
serting its authority to conduct a duty absorption inquiry under 
§ 1675(a)(4), Commerce first explained that for “transition orders” as 
defined in § 1675(c)(6)(C) (that is, antidumping duty orders, inter alia, 
deemed issued on January 1, 1995), regulation 19 C.FR. § 351.213() 
provides that Commerce would make a duty absorption inquiry, if re- 
quested, for any antidumping administrative review initiated in 1996 or 
1998. See id. at 35,600. Commerce concluded that (1) because the anti- 
dumping duty order on the AFBs in this case has been in effect since 
1989, the order is atransition order pursuant to § 1675(c)(6)(C), and (2) 
since this review was initiated in 1998 and a request was made, it had 


the authority to make a duty absorption inquiry for the ninth POR. See 
id. at 35,600-02. 


B. Contentions of the Parties 


Koyo and NTN contend that Commerce lacked authority under 
§ 1675(a)(4) to conduct a duty absorption inquiry for the ninth POR of 
the outstanding 1989 antidumping duty order. See Koyo’s Mem. P. & A. 
Supp. Mot. J. Agency R. (“Koyo’s Mem.”) at 5-7; Koyo’s Reply Br. Supp. 
Mot. J. Agency R. (“Koyo’s Reply”) at 2-19; NTN’s Mem. J. Agency R. 
(“NTN’s Mem.”) at 2, 6, 12-13; NTN’s Reply at 6-7. In the alternative, 
Koyo asserts that even if Commerce possessed the authority to conduct 
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such an inquiry, Commerce’s methodology for determining duty absorp- 
tion was contrary to the law and, accordingly, the case should be re- 
manded to Commerce to reconsider its methodology. See Koyo’s Mem. at 
7-9; Koyo’s Reply at 19-21. 

Commerce argues that it: (1) properly construed subsections (a)(4) 
and (c) of § 1675 as authorizing it to make a duty absorption inquiry for 
antidumping duty orders that were issued and published prior to Janu- 
ary 1, 1995; and (2) devised and applied a reasonable methodology for 
determining duty absorption. See Def.’s Mem. Partial Opp’n Pls.’ Mot. J. 
Agency R. (“Def.’s Mem.”) at 13-23. Also, Commerce asserts that no 
statutory provision or legislative history specifically provides that Com- 
merce is precluded from conducting a duty absorption inquiry with re- 
spect to merchandise covered by a transition order. See id. at 2, 19. 

Torrington generally agrees with Commerce’s contentions. See Tor- 
rington’s Resp. Pls.’ Mot. J. Agency R. (“Torrington’s Resp.”) at 2-4, 
17-37, 46-48. In addition, Torrington asserts that Commerce has inher- 
ent authority, aside from § 1675(a)(4), to conduct a duty absorption in- 
quiry in any administrative review. See id. at 3, 38-45. 


C. Analysis 


In SKF USA Inc. v. United States (“SKF I”),24CIT___, 116 F Supp. 
2d 1257 (2000), SKF USA Inc. v. United States (“SKF IT”), 2000 Ct. Intl 
Trade LEXIS 109 (CIT Aug. 23, 2000), SKF USA Inc. v. United States 
(“SKF III”), 24 CIT ___, 94 F Supp. 2d 1351 (2000), this Court deter- 
mined that Commerce lacked statutory authority under § 1675(a)(4) to 
conduct a duty absorption inquiry for antidumping duty orders issued 
prior to the January 1, 1995, the effective date of the URAA. See SKF I, 
24 CIT at , 116 F Supp. 2d at 1260; SKF IJ, 2000 Ct. Intl Trade LEX- 
IS 109 at *8-9, SKF III, 24CITat__—, 94. F Supp. 2d at 1357-59. The 
Court noted that Congress expressly prescribed in the URAA that 
§ 1675(a)(4) “must be applied prospectively on or after January 1, 1995 
for 19 U.S.C. § 1675 reviews.” Id. (citing URAA’s § 291). 

Because Commerce’s duty absorption inquiry, its methodology and 
the parties’ arguments at issue in this case are practically identical to 
those presented in SKF I, SKF II and SKF III, the Court adheres to its 
reasoning as it is stated in these cases. Moreover, contrary to Torring- 
ton’s assertion, the Court finds that Commerce does not have inherent 
authority to conduct a duty absorption inquiry in any administrative re- 
view. See id. Rather, the statutory scheme, as noted, clearly provides 
that the inquiry must occur in the second or fourth administrative re- 
view after the publication of the antidumping duty order, not in any oth- 
er review, and upon the request of a domestic interested party. See 19 
U.S.C. § 1675(a)(4). Accordingly, the Court finds that Commerce does 
not have statutory or inherent authority to undertake a duty absorption 


investigation for the outstanding 1989 antidumping duty orders in dis- 
pute. 
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II. Commerce’s Inclusion of NTN’s Home Market Alleged Sample Sales 
and Sales with High Profit Levels in the Normal Value and 
Constructed Value Calculation 


A. Background 


Commerce is required to base its normal value (“NV”) calculation 
upon “the price at which the foreign like product is first sold * * * in the 
ordinary course of trade * * *.” 19 U.S.C. § 1677b(a)(1)(B)(i) (1994). 
Analogously, constructed value must be calculated using “amounts in- 
curred * * * for profits, in connection with the production and sale of a 
foreign like product, in the ordinary course of trade, for consumption in 
the foreign country * * *.” 19 U.S.C. § 1677b(e)(2)(A). NTN contended 
during the review that Commerce, in calculating NV and CV, should 
have excluded sales with high profit levels because they were outside of 
the ordinary course of trade. See Final Results, 64 Fed. Reg. at 35,620. 
Commerce rejected NTN’s contention, explaining as follows: 


[Under Commerce’s current practice, Commerce] may consider 
sales or transactions to be outside the ordinary course of trade if 
[Commerce] determines, based on an evaluation of all of the cir- 
cumstances particular to the sales in question, that such sales or 
transactions have characteristics that are extraordinary for the 
market in question. Examples of sales that [Commerce] might con- 
sider as being outside the ordinary course of trade are sales or trans- 
actions involving off-quality merchandise or merchandise 
produced according to unusual product specifications, merchandise 
sold at aberrational prices or with abnormally high profits, mer- 
chandise sold pursuant to unusual terms of sale, or merchandise 
sold to an affiliated party at a non-arm’s-length price. [ ] NTN pro- 
vided no evidence, other than the allegedly high profits of some 
sales, to suggest that any of these sales, whether “high profit” or 
sample sales, are outside the ordinary course of trade. The simple 
fact of high profits, standing alone, is not sufficient for us to deter- 
mine that a sale is outside the ordinary course of trade * * *. “[TJhe 
presence of profits higher than those of numerous other sales does 
not necessarily place the sales outside the ordinary course of trade. 
In order to determine that a sale is outside the ordinary course of 
trade due to abnormally high profits, there must be unique and un- 
usual characteristics related to the sale in question which make it 
unrepresentative of the home market.” [Final Results of Anti- 
dumping Duty Administrative Reviews on Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof From 
France, Germany, Italy, Japan, Romania, Singapore, Sweden, and 
the United Kingdom, 63 FR 33320 (June 18, 1998).] Thus, it would 
only be appropriate to exclude these sales from our normal-value 
calculation if there were circumstances surrounding these sales 
which would lead us to conclude that they were, in fact, made out- 
side the ordinary course of trade. 


See id. at 35,620-21 (emphasis in the original). 
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B. Contentions of the Parties 


NTN argues that Commerce’s failure to exclude NTN’s sales with un- 
usually high profit levels from the NV and CV calculations, despite what 
NTN considers to be sufficient evidence on record indicating that these 
sales were outside of the ordinary course of trade, was inconsistent with 
19 U.S.C. § 1677b(a)(1)(B), the SAA and the regulation 19 C.ER. 
§ 351.102(b) (1998), all of which are read by NTN as clearly instructing 
Commerce to make such exclusion. See NTN’s Mem. at 2-3, 7, 15-19. 
NTN also argues that Commerce erred in including its home market 
sample sales in the calculation of NV because facts on the record support 
that the sales were made outside of the ordinary course of trade. See id. 
at 13-15. NTN, therefore, requests that its sales with high profit levels 
and samples sales be disregarded in the calculation of NV. See id. at 3, 15, 
19. 

Commerce alleges that it properly exercised its discretion in rejecting 
NTN’s argument that Commerce must disregard sales with high profit 
levels as sales not in the ordinary course of trade because NTN failed to 
adequately show that profits earned were aberrational or abnormal or 
otherwise outside of the ordinary course of trade. See Final Results, 64 
Fed. Reg. at 35,620-21. 

Torrington claims that Commerce properly rejected NTN’s request to 
exclude high profit levels sales from the NV and CV calculation and sam- 
ple sales from the NV calculation because of the following: (1) a higher 
profit on a particular sale does not establish per se that a sale is outside 
the ordinary course of trade; and (2) NTN failed to provide sufficient evi- 
dence that the contested sales were not in the ordinary course of trade. 
See Torrington’s Resp. at 56-59. 

C. Analysis 
The term “ordinary course of trade” is defined as: 
the conditions and practices which, for a reasonable period of time 
prior to the exportation of the subject merchandise, have been nor- 
mal in the trade under consideration with respect to merchandise of 
the same class or kind. [Commerce] shall consider the following 
nn among others, to be outside the ordinary course of 
trade: 
(A) Sales disregarded under section 1677b(b)(1) of this title. 
(B) Transactions disregarded under section 1677b(f)(2) of 
this title. 
19 U.S.C. § 1677(15) (1994) (emphasis supplied). 

Section 1677b(b)(1) deals with sales below cost of production. Section 
1677b(f)(2) deals with sales to affiliated parties. Therefore, Commerce 
must consider below cost sales and sales between related parties as sales 
outside the ordinary course of trade. Although § 1677b(b)(1)’s sales be- 
low cost of production and § 1677b(f)(2)’s affiliated party transactions 
are specifically designated as outside the ordinary course of trade, the 
“among others” language of § 1677(15) clearly indicates that other 
types of sales could be excluded as being outside the ordinary course of 
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trade.! Commerce “may consider sales or transactions to be outside the 
ordinary course of trade if [Commerce] determines, based on an evalua- 
tion of all of the circumstances particular to the sales in question, that 
such sales or transactions have characteristics that are extraordinary 
for the market in question.” 19 C.FR. § 351.102(b) (emphasis supplied). 
Examples of what could be considered outside the ordinary course of 
trade include: (1) off-quality merchandise; (2) merchandise produced 
according to unusual product specifications; (3) merchandise sold at 
aberrational prices or with abnormally high profits; ‘4) merchandise 
sold pursuant to unusual terms of sale; or (5) merchandise sold to an af- 
filiated party not at an arm’s length transaction. See 19 C.FR. 
§ 351.102(b). 

Determining whether a sale or transaction is outside the ordinary 
course of trade is a question of fact. In making this determination, Com- 
merce considers not just “one factor taken in isolation but rather * * * 
all the circumstances particular to the sales in question.” Murata Mfg. 
Co., Ltd. v. United States, 17 CIT 259, 264, 820 F. Supp. 603, 607 (1993) 
(citation omitted). Commerce’s methodology for making this deter- 
mination is codified in section 351.102(b) of Commerce’s regulations. 
See 19C.ER. § 351.102(b); see also Final Results, 64 Fed. Reg. at 35,620. 

Thus, Commerce has the discretion to interpret § 1677(15) and to de- 
termine which sales are outside the ordinary course of trade, such as 
sales involving aberrational prices and abnormally high profit levels. 
See Mitsubishi Heavy Indus., Ltd. v. United States (“Mitsubishi”), 22 
Ce , 15 F Supp. 2d 807, 830 (1998) (“Congress granted Com- 
merce se discretion to decide under what circumstances highly profitable 
sales oe be considered to be outside of the ordinary course of 
trade.”); cf Koenig & Bauer-Albert AG v. United States,22 CIT __, 

n. 8, 15 F Supp. 2d 834, 850 n.8 (1998) (noting that although Com- 
merce has the discretion to decide under what circumstances highly 
profitable sales are outside of the ordinary course of trade, “Commerce 
may not impose this requirement arbitrarily, * * * nor may Commerce 
impose impossible burdens of proof on claimants” and citing NEC Home 
Elecs. v. United States, 54 F.3d 736, 745 (Fed. Cir. 1995) (holding that 
“burden imposed to prove a level of trade adjustment was unreasonable 


because claimant could, under no practical circumstances, meet the 
burden”)). 


1 Statement of Administrative Action (“SAA”), accompanying the URAA provides that aside from §§ 1677b(b)(1) 
and (f)(2) transactions 


Commerce may consider other types of sales or transactions to be outside the ordinary course of trade when such 
sales or transactions have characteristics that are not ordinary as compared to sales or transactions generally made 
in the same market. Examples of such sales or transactions include merchandise produced eecvdhes to unusual 
product specifications, merchandise sold at aberrational prices, or merchandise sold pursuant to unusual terms of 
sale. Asunder existing law, amended section 771(15) does not establish an exhaustive list, but the Administration 
intends that Commerce will interpret section 771(15) in a manner which will avoid basing normal value on sales 
which are extraordinary for the market in question, particularly when the use of such sales would lead toirrational 
or unrepresentative results. 
H.R. DOC. 103-316, at 834 (1994), reprinted in 1994 U.S.C.C.A.N. 4163 (emphasis supplied). 
The SAA also provides that “|o]ther examples of sales that Commerce could consider to be outside the ordinary 
course of trade include sales of off-quality merchandise, sales to related parties at non-arm’s length prices, and sales 
with abnormally high profits.” Id. at 839-40. 
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Section 351.102(b) of Title 19 of the Code of Federal Regulations effec- 
tively interprets the term “outside the ordinary course of trade.” Cf 19 
US.C. § 1677(15). In resolving questions of statutory interpretation, 
the Chevron test requires this Court first to determine whether the stat- 
ute is clear on its face. See Chevron U.S.A. Inc. v. National Resources De- 
fense Council (“Chevron”), 467 U.S. 837, 842-43 (1984). If the language 
of the statute is clear, then this Court must defer to Congressional in- 
tent. See id. If the statute is unclear, however, then the question for the 
Court is whether the agency’s answer is based on a permissible 
construction of the statute. See id. at 843; see also Corning Glass Works 
uv. United States, 799 F.2d 1559, 1565 (Fed. Cir. 1986) (finding that the 
agency’s definitions must be “reasonable in light of the language, poli- 
cies and legislative history of the statute”). Here, the statutory provi- 
sion defining what is considered outside the ordinary course of trade is 
unclear. While the statute specifically defines “ordinary course of 
trade,” it provides little assistance in determining what is outside the 
scope of that definition. The statute merely identifies a non-exhaustive 
list of situations in which sales or transactions are to be considered out- 
side the “ordinary course of trade.” This Court finds the statute to be 
ambiguous as to what constitutes a sale outside the ordinary course of 
trade. What Congress intended to exclude from the “ordinary course of 
trade” is also not immediately clear from the statute’s legislative histo- 
ry. In the Statement of Administrative Action (“SAA”), accompanying 
the URAA, Congress stated that in addition to the specific types of trans- 
actions to be considered outside the ordinary course of trade, “Com- 
merce may consider other types of sales or transactions to be outside the 
ordinary course of trade when such sales or transactions have charac- 
teristics that are not ordinary as compared to sales or transactions gen- 
erally made in the same market.” H.R. DOC. 103-826, at 834 (1994), 
reprinted in 1994 U.S.C.C.A.N. 4163. Congress also stated that because 
the statute does not provide an exhaustive list of situations which quali- 
fy as being outside the ordinary course of trade, “the Administration in- 
tends that Commerce will interpret 19 U.S.C. § 1677(15) in a manner 
which will avoid basing normal value on sales which are extraordinary 
for the market in question.” Id. This Court finds the legislative history is 
also ambiguous as to what constitutes a sale outside the ordinary course 
of trade. 

Because neither the statutory language nor the legislative history ex- 
plicitly establishes what is considered to be outside the “ordinary course 
of trade,” the Court assesses the agency’s interpretation of the provision 
as codified by the regulation to determine whether the agency’s inter- 
pretation is reasonable and in accordance with the legislative purpose. 
See Chevron, 467 U.S. at 843. “In determining whether Commerce’s in- 
terpretation is reasonable, the Court considers, among other factors, 
the express terms of the provisions at issue, the objectives of those provi- 
sions and the objective of the antidumping scheme as a whole.” Mitsu- 
bishi, 22CITat__, 15 F Supp. 2d at 813. The purpose of the ordinary 
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course of trade provision is “to prevent dumping margins from being 
based on sales which are not representative” of the home market. Mon- 
santo Co. v. United States, 12 CIT 937, 940, 698 F Supp. 275, 278 (1988). 
Commerce’s methodology for deciding when sales are outside the “ordi- 
nary course of trade” has been to examine the totality of the circum- 
stances surrounding the sale or transaction in question to determine 
whether the sale or transaction is extraordinary. Commerce’s regula- 
tion specifically states, “sales or transactions [may be considered] out- 
side the ordinary course of trade if * * * based on an evaluation of all of 
the circumstances particular to the sales in question, [ ] such sales or 
transactions have characteristics that are extraordinary for the market 
in question.” 19C.FR. § 351.102(b). Commerce’s methodology allows it, 
on a case-by-case basis, to examine all conditions and practices which 
may be considered ordinary in the trade under consideration and to de- 
termine which sales or transactions are, therefore, outside the ordinary 
course of trade. Because such a methodology gives Commerce wide dis- 
cretion in deciding under what circumstances sales or transactions are 
outside the ordinary course of trade and circumstances differ in each 
case, this Court finds that, in light of the statute’s legislative purpose, 
Commerce’s interpretation of the statute and exercise of its discretion 
by requiring additional evidence demonstrating that sales with high 
profit levels were outside of the ordinary course of trade before exclud- 
ing such sales from the NV and CV calculations was reasonable. 

NTN was or should have been aware of such a requirement. See NTN 
Bearing, 24CIT___, 104 F Supp. 2d 110 (holding that Commerce’s re- 
quest to NTN for additional evidence demonstrating that sales were 
outside of the ordinary course of trade was not an unreasonable exercise 
of Commerce’s discretion). NTN, however, failed to meet this require- 
ment. NTN provided Commerce with no additional evidence arguing 
that Commerce should have excluded sales with abnormally high profits 
because of the following: (a) the mere fact of abnormally high profits 
puts these sales per se outside the ordinary course of trade;” and (b) the 
sales with abnormally high profits represented a small percentage of to- 
tal sales quantity. See Final Results, 64 Fed. Reg. at 35,620-21; NTN’s 
Mem. at 17-18. The presence of profits higher than those of other sales 
is, however, merely an element which does not necessarily place the 
sales outside the ordinary course of trade under Commerce’s require- 
ment for additional evidence. Similarly, a relatively small percentage of 
the sales with abnormally high profits in comparison to the total sales 
quantity is an element which does not necessarily place the sales outside 
the ordinary course of trade under Commerce’s requirement for addi- 


2In addition, Commerce stated: 


Furthermore, NTN provided no evidence which demonstrated that the profit amounts pest on its claimed 


outside-the-ordinary-course-of-trade sales are particularly, much less abnormally high. NTN has selected an arbi- 
trary profit margin which it defined as “high,” but [ ] provide[d] no evidence or analysis which [would] suggest! ] 
that the profit margin [NTN] chose [was] in any way unusual. 

Final Results, 64 Fed. Reg. at 35,621. 
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tional evidence.® The presence of either or both of these element does 
not strip Commerce of the right to exercise discretion and conclude that 
a relatively insubstantial number of sales with higher profits lacked the 
characteristics necessary to place these sales outside the ordinary 
course of trade. See 19 C.FR. § 351.102(b). 

Consequently, because Commerce’s interpretation and application of 
the statute was reasonable and the record reflects that NTN did not pro- 
vide sufficient additional evidence that supports NTN’s claim that the 
disputed sales were extraordinary for the market in question, Com- 
merce was justified in its decision to include NTN’s sales with unusually 
high profit levels into the NV and CV calculations. Similarly, the Court 
finds that Commerce rightfully included NTN’s home market sample 
sales into the NV calculation because NTN failed to provide sufficient 
additional evidence that those sales fell outside the ordinary course of 
trade.* 


III. Treatment of Inputs Obtained from Affiliated parties in Calculating 
Cost of Production and Constructed Value 


A. Statutory Background 

Normal value of the subject merchandise is defined, in pertinent part, 
as “the price at which the foreign like product is first sold * * * for con- 
sumption in the exporting country * * *.” 19 U.S.C. § 1677b(a)(1)(B)(i). 
However, whenever Commerce has “reasonable grounds to believe or 


suspect” that sales of the foreign like product under consideration for 
the determination of NV have been made at prices which represent less 
than the cost of production (“COP”) of that product, Commerce shall de- 
termine whether, in fact, such sales were made at less than the COP See 
19 U.S.C. § 1677b(b)(1). A “reasonable ground” exists if Commerce dis- 
regarded below-cost sales of a particular exporter or producer from the 
determination of NV in the most recently completed administrative re- 
view. See § 1677b(b)(2)(A)(ii). If Commerce determines that there are 
sales below the COP and certain conditions are present under 
§ 1677b(b)(1)(A)-(B), it may disregard such below-cost sales in the de- 
termination of NV. See 19 U.S.C. § 1677b(b)(1). 

Additionally, the special rules ao = calculation of COP or CV con- 
tained in 19 U.S.C. § 1677b(£)(2)- ) provide that, in a transaction be- 
tween affiliated parties, as defined 3 in 19 U.S.C. § 1677(33), Commerce 
may disregard either the transaction or the value of ajor input. 

Section 1677b(f)(2) provides that Commerce may disregard an affili- 
ated party transaction when “the amount representing [the transaction 


3 While a minuscule percentage, such as a fraction of percent, might be suc 
evidence demonstrating that sales were outside of the ordinary cor I 
mination to the contrary as an abuse of discretion, the record preser ourt with suffi 
cient grounds for such a conclusion. See NTN’s Mem. at 17 

4NTN points out that its sample sales were: (a) made for customer evaluation and not f 
and (b) marked with letters “SS” in NTN’s accounting and record keeping system 
unconvinced. NTN provided Commerce with no record showing that NTN’s 
ing NTN'‘s samples and the peculiarity of NTN’s designation of such sales in its ¢ ur 
does not strip Commerce of the right to exercise its discretion and conclude that these 
necessary to place them outside the ordinary course of trade 


or consumption purposes 
NTN’s Mem. at 14-15. The Court is 
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or transfer price] does not fairly reflect the amount usually reflected in 
sales of merchandise under consideration in the market under consider- 
ation [that is, an arms-length or market price].” 19 U.S.C. § 1677b(f)(2) 
(“fair-value” provision). If such “a transaction is disregarded * * * and 
no other transactions are available for consideration,” Commerce shall 
value the cost of an affiliated-party input “based on the information 
available as to what the amount would have been if the transaction had 
occurred between persons who are not affiliated [that is, based on arm’s- 
length or market value].” Id. 

One of the elements of value to be considered in the calculation of 
COP which is referred to in section 1677b(f)(2), is the cost of manufac- 
turing and fabrication (“COM”). See 19 U.S.C. § 1677b(b)(3)(A). 

Section 1677b(f)(3)’s “major input rule” states that Commerce may 
calculate the value of the major input on the basis of the data available 
regarding COP if such COP exceeds the market value of the input calcu- 
lated under § 1677b(f)(2). See 19 U.S.C. § 1677b(f)(3). Commerce, how- 
ever, may rely on the data available only if: (1) a transaction between 
affiliated parties involves the production by one of such parties of a “ma- 
jor input” to the merchandise produced by the other, and, in addition, (2) 
Commerce has “reasonable grounds to believe or suspect” that the 
amount reported as the value of such input is below the COP. 19 U.S.C. 
§ 1677b(f)(3). For purposes of § 1677b(f)(3), regulation 19 C.ER. 
§ 351.407(b) (1998) provides that Commerce will value a major input 
supplied by an affiliated party based on the highest of (1) the actual 
transfer price for the input; (2) the market value of the input; or (3) the 
COP of the input. 

Thus, paragraphs (2) and (3) of 19 U.S.C. § 1677b(f) authorize Com- 
merce, in calculating COP and CV, to do the following: (1) disregard a 
transaction between affiliated parties if, in the case of any element of 
value that is required to be considered, the amount representing that 
element does not fairly reflect the amount usually reflected in sales of 
merchandise under consideration in the market under consideration; 
and (2) determine the value of the major input on the basis of the infor- 
mation available regarding COP if Commerce has reasonable grounds 
to believe or suspect that an amount represented as the value of the in- 
put is less than its COP See Timken Co. v. United States, 21 CIT 1313, 
1327-28, 989 F. Supp. 234, 246 (1997) (holding that Commerce may dis- 
regard transfer price for inputs purchased from related suppliers pur- 
suant to 19 US.C. § 1677b(e)(2), the predecessor to 19 U.S.C. 
§ 1677b(f)(2), if the transfer price or any element of value does not re- 
flect its normal value and citing NSK Lid. v. United States, 19 CIT 1319, 


1323-26, 910 F. Supp. 663, 668-70 (1995), aff'd, 119 F3d 16 (Fed. Cir. 
1997)). 


5In NSK Ltd., 19 CIT at 1323-26, 910 F Supp. at 668-70, this Court also upheld Commerce’s authority to request 
cost data concerning parts purchased from related suppliers without a specific and objective basis for suspecting that 
the transfer prices were below-cost because section 1677b(e)(2) grants Commerce authority to request information 
concerning “any element of value required to be considered” and section 1677b(e)(3) does not limit Commerce’s au 
thority to request COP data pursuant to section 1677b(e)(2). 
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In determining whether transaction prices between affiliated parties 
fairly reflect the market prices, Commerce’s practice has been to 
compare the transaction prices with market prices charged by unrelated 
parties. Commenting upon the current regulation, 19 C.FR. § 351.407, 
which implemented 19 U.S.C. § 1677b(f)(2), Commerce stated that it 


believes that the appropriate standard for determining whether in- 
put prices are at arm’s length is its normal practice of comparing 
actual affiliated party prices with prices to or from unaffiliated par- 
ties. This practice is the most reasonable and objective basis for 
testing the arm’s length nature of input sales between affiliated 
parties, and is consistent with [19 U.S.C. § 1677b(f)(2)]. 


Final Rule on Antidumping Duties, Countervailing Duties (“Final 
Rule”), 62 Fed. Reg. 27,296, 27362 (May 19, 1997). 

Pursuant to the major input rule contained in 19 U.S.C. § 1677b(f)(3), 

in calculating COP or CV, Commerce values a major input purchased 
from an affiliated supplier using the highest of the transfer price be- 
tween the affiliated parties, the market price between unaffiliated par- 
ties, and the affiliated supplier’s COP for the major input. See 19 C.ER. 
§ 351.407(b), see also Final Results of Antidumping Administrative Re- 
views on Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof from France, Germany, Italy, Japan, Singapore, and 
the United Kingdom, 62 Fed. Reg. 2081, 2115 (Jan. 15, 1997); Notice of 
Final Determination of Sales at Less Than Fair Value: Certain Steel 
Concrete Reinforcing Bars From Turkey, 62 Fed. Reg. 9737, 9746 (Mar. 
4, 1997). Commerce interprets 19 U.S.C. § 1677b(f)(3) as permitting it to 
analyze COP data for major inputs purchased by a producer from its af- 
filiated suppliers when it initiates a COP investigation pursuant to 19 
U.S.C. § 1677b(b)(1) without a separate below-COP allegation with re- 
spect to inputs. See, e.g., Final Results of Antidumping Duty Adminis- 
trative Review on Silicomanganese From Brazil, 62 Fed. Reg. 37,869, 
37,871-72 (July 15, 1997). According to Commerce, the affiliation be- 
tween the respondent and its suppliers “creates the potential for compa- 
nies to act in a manner other than at arm’s length” and gives Commerce 
reason to analyze the transfer prices for major inputs. Jd. at 37,871; see 
also Mannesmannrohren-Werke AG v. United States,23CIT__, 
77 F Supp. 2d 1302, 1312 (1999) (holding that 19 U.S.C. §§ 1677b( (a) 
and (3), as well as the legislative history of the major input rule, support 
Commerce’s decision to use the highest of transfer price, cost of produc- 
tion, or market value to value the major inputs that the producer pur- 
chased from the affiliated supplier). 


B. Factual Background 


Commerce disregarded sales that failed its cost test under 19 U.S.C. 
§ 1677b(b) during the eighth review of AFBs with respect to NTN Ja- 
pan. For this reason, Commerce concluded that it had reasonable 
grounds to believe or suspect that sales of the foreign like product under 
consideration for the determination of normal value in the ninth review 
of AFBs may have been made at prices below the COP See 19 U.S.C. 
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§ 1677b(b)(2)(A)(ii). Pursuant to 19 U.S.C. § 1677b(b), Commerce initi- 
ated COP investigation of sales by NTN in the home market. See Prelim- 
inary Results, 64 Fed. Reg. at 8794 (Feb. 23, 1999). 

In order to obtain the necessary COP and CV information, Commerce 
requested NTN to list all inputs used to produce the merchandise under 
review, to identify those inputs that NTN received from affiliated par- 
ties, and for each input received from an affiliated party, provide the 
name of the party. See Def.’s Mem. At 49-52. In response, NTN referred 
Commerce to a number of NTN’s exhibits. See id. 

Commerce also requested NTN to list the major inputs received from 
affiliated parties and used to produce the merchandise under review. See 
id. In response, NTN referred to a few of the same exhibits and stated 
that the transfer prices shown therein were standard costs. See id. Com- 
merce also requested that NTN provide the per-unit cost of production 
incurred by the affiliated party in producing the major input and to spec- 
ify the basis used by NTN to value each major input for purposes of com- 
puting the submitted COP and CV amounts. See id. at 50-51. In 
response, NTN referred to the same and different exhibits and ex- 
plained that NTN’s standard cost, as adjusted by the variances, was 
used in computing COP and CV. See id. at 51-52. 

In its supplemental questionnaire, Commerce referred to NTN’s 
statement that the transfer prices shown on some of these exhibits were 
standard costs and asked whether the transfer prices are based on unad- 
justed standard costs or on standard costs adjusted for variances. See id. 
NTN responded that the transfer prices were standard cost, submitted 
two revised exhibits “which show[ed] the actual cost as reported in the 
response for each component” and stated that this actual cost was the 
standard cost previously reported multiplied by NTN’s variance ratios 
also reported in NTN’s original response. See id. 

Additionally, referring to NTN’s prior statement that NTN’s stan- 
dard cost as adjusted by variances was used in computing COP and CV, 
Commerce inquired whether these variances included the variances ex- 
perienced by the suppliers of affiliated party inputs for which NTN re- 
port standard costs. NTN replied that the response was prepared using 
NTN’s standard cost for the component from an affiliated or unaffiliat- 
ed supplier; that this standard cost, in turn, was based upon the price 
from the supplier, and that NTN’s standard cost was then adjusted to 
actual cost using the variance ratios appearing on a certain exhibit. See 
id. 

Consequently, for major inputs that NTN had obtained from affiliated 
suppliers, Commerce adjusted the reported costs (based upon transfer 
prices) using the highest of (1) the transfer price, (2) the market price, or 
(3) the affiliate’s cost of producing the input. See Final Results, 64 Fed. 
Reg. at 35,612. For minor inputs, Commerce used the higher of (1) the 
transfer price or (2) the market price (except for instances where there 
was no market price, in which case Commerce used the affiliate’s cost of 
producing the input as a surrogate for market price). See id. 
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The adjustment was the difference between the highest of (1) transfer 
price; (2) the market price; or (3) the affiliate’s cost of producing the in- 
put and the transfer price. See id. Commerce added the adjustment to 
the total cost of manufacturing. Additionally, Commerce recalculated 
general and administrative expenses to be based on the revised COM. In 
instances where transfer price was higher than either the market price 


or the affiliate’s cost of producing the input, the adjustment was zero. 
See id. 


C. Contentions of the Parties 


NTN argues the following: (1) Commerce should have used NTN’s re- 
ported actual cost for affiliated party inputs, that is, the transfer price 
multiplied by the variance; (2) neither section 1677b(f)(2), nor sections 
1677b(f)(3) of Title 19 of the United States Code, which provide for dis- 
regarding certain affiliated transactions, does apply; and (3) Com- 
merce’s calculation of the adjustment does not take into consideration 
NTN’s cost accounting methodology pursuant to which NTN’s actual 
cost is based on cost of manufacture at standard cost multiplied by vari- 
ances. See NTN’s Mem. at 19-21. 

Commerce rejected NTN’s contentions, stating that 


[plursuant to [19 U.S.C. § 1677b(f)(3)], in the case of a transaction 
between affiliated [parties] involving the production of a major in- 
put, [Commerce] may consider whether the amount represented as 
the value of the major input is less than its COP In addition, section 
351.407 of [Commerce’s] regulations states that, for purposes of [19 
U.S.C. § 1677b(f)(3)], the value of a major input purchased from an 
affiliated party will be based on the higher of (1) the price paid by 
the exporter or producer to the affiliated [party] for the major in- 
put, (2) the amount usually reflected in sales of the major input in 
the market under consideration, or (3) the cost to the affiliated 
[party] of producing the major input. [Commerce has] relied upon 
this methodology in past AFB reviews as well as in other cases. 
See[,je.g., AFBs 6, 62 (Fed. Reg.| at 2117, AFBs 7, 62 [Fed. Reg.] at 
54[,]065, AFBs 8, 63 [Fed. Reg.] at 33[,]337, and Final Determina- 
tion of Sales at Less Than Fair Value: Stainless Steel Round Wire 
from Taiwan, 64 [Fed. Reg.] 17[,]336 (April 9, 1999) * * *. 

In this case, [Commerce] asked NTN in [Commerce’s] COP ques- 
tionnaire to provide a list of the major inputs it received from affili- 
ated parties which it used to produce the subject merchandise. NTN 
responded to the question by directing [Commerce] to several ex- 
hibits. These exhibits list inputs which NTN considered to be major 
inputs and identify the respective transfer prices and supplier’s 
cost information for the inputs. [Commerce] examined this infor- 
mation and determined that in some instances the company’s re- 
ported transfer prices were less than its respective costs. As there 
were no other market prices available in most instances, [Com- 
merce] restated NTN’s COP and CV in the instances where the af- 
filiated supplier’s cost of producing the inputs was higher than the 
transfer price. Therefore, since [Commerce] reasonably relied upon 
the information provided by NTN regarding the cost of major in- 
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puts it used in manufacturing the subject merchandise, [Com- 
merce] applied [19 U.S.C. § 1677b(f)(3)] correctly for purposes of 
determining COP and CV for [Commerce’s] analysis. 

NTN argues that [Commerce] must have reasonable grounds to 
believe that inputs are being sold at less than COP before it may use 
COP information. [Commerce] considers the initiation of a cost in- 
vestigation concerning home-market sales a specific and objective 
reason to believe or suspect that the transfer price from a related 
party for any element of value may be below the related supplier’s 
oe". 


* * * * * * * 


Finally, [Commerce] disagrees with NTN that [Commerce’s] 
methodology is distortive. NTN’s cost-reporting methodology does 
not account for the fact that the affiliate’s cost is higher than the 
transfer price. NTN calculated its variances by comparing its stan- 
dard costs to its actual costs, which are, for all inputs it purchased 
from all suppliers, based on the transfer prices from each supplier. 
As a result, the affiliate’s costs do not enter into the calculation of 
NTN’s variances and NTN’s reported “actual” costs are based on 
transfer prices. Therefore, because the reported costs are based on 
transfer prices, it was appropriate to adjust the reported costs for 
the difference between the affiliate’s cost and the transfer price 
when the affiliate’s cost is higher than the transfer price. There- 
fore, [Commerce] conclude[s] that there is no reason to alter [Com- 
merce’s] methodology. 


Final Results, 64 Fed. Reg. at 35,612-13. 

Torrington similarly believes that Commerce properly restated 
NTN’s COP and CV in the instances where the affiliated supplier’s COP 
for inputs used to manufacture the merchandise under review was high- 
er than the transfer price. See Torrington’s Resp. at 59-63. 


D. Analysis 


Citing to 19 U.S.C. § 1677b(f)(2), NTN argues that there is no record 
evidence that the affiliated party inputs did not “fairly reflect the 
amount usually reflected in the sales of merchandise under consider- 
ation” and that the statute makes no reference to cost. NTN’s Mem. at 
20. Commerce, however, explained in the Final Results, 64 Fed. Reg. at 
35,612, that Commerce followed 19 U.S.C. § 1677b(f)(3), which permits 
Commerce to determine the value of a major input on the basis of the 
information available regarding cost of production. 

Alternatively, NTN alleges that 19 U.S.C. § 1677b(f)(3) does not sup- 
port Commerce’s methodology because the use of that section is only 
permitted for “major inputs” and, in the current review, Commerce 
failed to discriminate between major and minor inputs and applied the 
major input rule to any input from an affiliated party as well as to “pro- 
cesses which are clearly different from major inputs.” NTN’s Mem. at 
20-21. In making its determinations, Commerce relied upon the exhib- 
its that listed those inputs that NTN itself considered to be major in- 
puts. See Def.’s Mem. at 49-52, 55-57. NTN did not point to any “minor” 
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input for which Commerce used COP rather than transfer value. See id. 
NTN similarly failed to explain why the major input rule should not cov- 
er processes applied to inputs or demonstrate that Commerce’s applica- 
tion of the major input rule to the parts that NTN purchased from 
affiliated parties is in any way unreasonable. See generally, NTN’s 
Mem. at 19-21. 

Commerce concedes that the determinations made in the Final Re- 
sults do not explain Commerce’s test for distinguishing major inputs 
from minor inputs, nor does it explain the methodology Commerce used 
to determine the value for minor inputs in this case. See Def.’s Mem. at 
56-57. 

With regard to NTN’s claim that Commerce applied the major input 
rule to processes which are clearly different from major inputs, Com- 
merce explained that Commerce believes as follows: 


[19 U.S.C. § 1677b(f)(3)] directs [Commerce] to examine the costs 
incurred for transactions between affiliated [parties]. These trans- 
actions may involve either the purchase of materials, subcon- 
tracted labor, or other services. Thus, [Commerce] applied the 
major-input rule properly to the production processes performed by 
[NTN’s] affiliates. This decision is consistent with our practice in 
prior reviews. 


Final Results, 64 Fed. Reg. at 35,612 (citation omitted). 

NTN offers this Court no basis to substantiate its assertion that it is 
unreasonable for Commerce to apply the major input rule to affiliated 
party transactions involving production processes. 

For the foregoing reasons, the Court sustains Commerce’s application 
of the major input rule to production processes as reasonable. See Chev- 
ron, 467 U.S. 837. The issue is remanded to Commerce to clarify what 
action it took with respect to inputs that NTN obtained from affiliated 
parties, to articulate the reasoning for this action, and to open the record 
for additional information, if found necessary. Accord Indus. Quimica 
del Nalon, S.A. v. United States, 16 CIT 84, 85 (1992). 


IV. Downstream Sales for Which the Total Downstream Value Of 
Merchandise Sold by Affiliated Parties Was Not Reported 


A. Background 


Commerce’s regulation 19C.F.R. § 351.403 (c) (1998) provided the fol- 
lowing: 


[i]f an exporter or producer sold the foreign like product to an affili- 
ated party, [Commerce] may calculate normal value based on that 
sale only if satisfied that the price is comparable to the price at 
which the exporter or producer sold the foreign like product to a 
person who is not affiliated with the seller. (Emphasis supplied.) 


Additionally, Commerce’s regulation 19 C.FR. § 351.403(d) (1998) 
states the following: 


[i]fan exporter or producer sold the foreign like product through an 
affiliated party, [Commerce] may calculate normal value based on 
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the sale by such affiliated party. However, [Commerce] normally 
will not calculate normal value based on the sale by an affiliated 
party if sales of the foreign like product by an exporter or producer 
to affiliated parties account for less than five percent of the total 
value (or quantity) of the exporter’s or producer’s sales of the for- 
eign like product in the market in question or if sales to the affili- 
ated party are comparable, as defined in [19 C.FR. § 351.403(c)]. 


Therefore, pursuant to these regulations, Commerce could not utilize 
the home market affiliated party sale unless the exporter or producer, or 
reseller demonstrated that the transaction was made at arm’s length. 
To make the requisite showing, the respondent had to present evidence 
establishing to Commerce’s satisfaction that related party prices were 
comparable to unrelated party prices. See 19 C.FR. § 351.403(c); see also 
NEC Home Elecs. Ltd., 54 F.3d at 739 (recognizing Commerce’s practice 
in the context of pre-URAA statute and regulations). 

Commerce’s established practice has been to determine price compa- 
rability by examining whether, on average, related party prices were 
equal to or greater than unrelated party prices. See, e.g., Final Results of 
Antidumping Duty Administrative Review on Gray Portland Cement 
and Clinker from Japan, 58 Fed. Reg. 48,826, 48,829 (Sept. 20, 1993). 


B. Contentions of the Parties 


NTN argues that, in refusing to use affiliated party sales in its calcula- 
tion of normal value, Commerce erroneously applied the arm’s length 
test and used adverse facts available. See NTN’s Mem. at 3-4, 8, 21-26. 
Specifically, NTN argues that, in determining whether the prices were 
comparable, Commerce should not have relied solely on the determina- 
tion whether or not the prices of the sales to affiliated parties were high- 
er or lower than that of unrelated parties but should have examined 
other factors as well. See id. at 24. 

Citing to NEC Home Elecs, Ltd. v. United States (“NEC”), 22 CIT 
___, 3 F Supp. 2d 1451 (1998), NTN alleges that the price in affiliated 
party transactions need be merely comparable, that is not only greater 
or the same, but also lower. See NTN’s Mem. at 25-26. 

Torrington supports Commerce’s exclusion of NTN’s related party 
sales from the calculation of NV. See Torrington’s Resp. at 64-68. In 
addition, Torrington asserts that Commerce has the authority to ex- 
clude related party sales, unless Commerce is satisfied with the price. 
See id. Torrington also asserts that NTN has not demonstrated that 
Commerce’s determination was unreasonable. See id. 


C. Analysis 


While it is correct that “Commerce cannot penalize [a party] for alack 
of unrelated party sales data when there is statutory authority to con- 
sider [the party’s] related sales data,” this proposition merely means 
that where there are no sales to unaffiliated parties during the adminis- 
trative review and it is impossible to make a comparison of prices of un- 
affiliated party sales with those of affiliated party sales, “the only price 
information * * * is that of its sales to the related [parties].” NEC, 22 





U.S. COURT OF INTERNATIONAL TRADE 59 


CIT at __, 3 F Supp. 2d at 1455. In the given case, no such situation 
exists because NTN made sales to both affiliated and unaffiliated par- 
ties during the administrative review and Commerce determined that 
the prices were not comparable after comparing prices involved in the 
transactions with affiliated and unaffiliated parties. 

NTN concedes that, in general, prices to related parties were lower 
than prices to unrelated parties. See NTN’s Mem. at 25. Further, NTN 
failed to show why Commerce’s test on price is unreasonable. See id. 
The Court, therefore, affirms Commerce’s test. See Chevron, 467 U.S. at 
842-43, NTN Bearing Corp. of America v. United States (“NTN Bearing 
II”), 23CIT__, __, 83 F Supp. 2d 1281, 1291-92 (1999). 

The statutory standard for implementing adverse inference is if “an 
interested party has failed to cooperate by not acting to the best of its 
ability to comply with a request for information from [Commerce].” 19 
U.S.C. § 1677e(b) (1994), see also 19 C.FR. § 351.308(a) (1998). In the 
given case, Commerce used adverse facts available on the basis of the fol- 
lowing reasoning: 


With regard to sales by home-market affiliates, [Commerce] re- 
quested that NTN report total value of sales by affiliates on a class- 
or-kind basis. [Commerce] also requested that, if NTN could not 
“obtain this information for all affiliated resellers, [NTN should] 
provide [the information] for at least those companies in which 
NTN owns a majority interest.” See supplemental questionnaire 
dated Sep. 24, 1998, at 1. [Commerce] said this question to deter- 
mine whether sales to affiliates would be a reasonable substitute for 
sales by affiliates in [Commerce’s] calculation of normal value. Be- 
cause NTN did not provide this information, [Commerce was] not 
able to make this determination. Therefore, the use of facts avail- 
able is warranted. 

Contrary to NTN’s assertion, [Commerce] did not indicate in 
[Commerce’s] supplemental questionnaire that NTN should only 
report this “where possible.” Instead, [Commerce] indicated that, if 
NTN could not obtain this information from affiliates in which it 
does not own a majority interest, NTN should at least obtain this 
information from affiliates in which it does own a majority interest. 
Furthermore, NTN’s explanation for why it could not obtain this 
information from those companies in which it owns a majority in- 
terest is not convincing . 


As a result of [Commerce’s] analysis, [Commerce] determine{(s] 
that NTN did not act to the best of its ability in responding to [Com- 
merce’s| requests for information concerning sales by affiliated re- 
sellers. Therefore, the use of the adverse facts available with regard 
to NTN’s sales by affiliated resellers in which NTN owns a majority 
interest is appropriate. The use of facts available affects the calcula- 
tion of normal value. Therefore, where [Commerce] compared U.S. 
sales to weighted-average normal values which are wholly or partly 
comprised of sales to affiliated resellers in which NTN owns a ma- 
jority interest, [Commerce] applied facts available. Because it is ap- 
propriate to use the facts available to the extent [Commerce] use[s] 
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these sales to calculate normal value, [Commerce has] adjusted the 
calculated net prices of these sales by increasing them by the class- 
or-kind-specific adverse facts-available rate applicable to NTN. In 
this manner, [Commerce] ensure[s] that the facts available are be- 
ing used only when the sales are used to calculate normal value and, 
in instances where such sales are weight-averaged with sales to un- 
affiliated companies, the facts available are “diluted” accordingly. 


Final Results, 64 Fed. Reg. at 35,596. 

The Court finds that Commerce’s application of 19 U.S.C. § 1677e(b) 
and 19 C.ER. § 351.308(a) was reasonable and, therefore, upholds Com- 
merce’s use of adverse facts available. See Chevron, 467 U.S. at 842—43, 
Southern Cal. Edison Co. v. United States, 226 F3d 1349, 1356 (Fed. Cir. 
2000) (relying on Martin v. Occupational Safety and Health Review 
Comm’n, 499 U.S. 144, 150 (1991)). Commerce, however, concedes that 
it erred in conducting the arm’s length test by wrongly increasing affili- 
ated party sales prices “by the class-or-kind-specific adverse facts avail- 
able rate applicable to NTN” prior to conducting the arm’s length test. 
Final Results, 64 Fed. Reg. at 35,596. Accordingly, the Court remands 
the issue to Commerce to apply the test in accordance with 19 C.ER. 
§ 351.403 (c). 


V. Basing Normal Value Upon Constructed Value After Disregarding 
Below-Cost Identical and Similar Merchandise 


A. Background 


Normal value means “the price at which the foreign like product is 
first sold * * * for consumption in the exporting country, in the usual 
commercial quantities and in the ordinary course of trade” at a time rea- 
sonably corresponding to the time of the sale used to determine the ex- 
port price (“EP”) or constructed export price (“CEP”) under 19 U.S.C. 
§ 1677a(a) (1994). 19 U.S.C. § 1677b(a)(1)(B)(i). 

The term “foreign like product” is defined as: 


merchandise in the first of the following categories in respect of 
which a determination * * * can be satisfactorily made: 


(A) The subject merchandise and other merchandise which 
is identical in physical characteristics with, and was produced 
in the same country by the same person as, that merchandise. 

(B) Merchandise— 

(i) produced in the same country and by the same person 
as the subject merchandise, 

(ii) like that merchandise in component material or ma- 
terials and in the purposes for which used, and 


(iii) approximately equal in commercial value to that 
merchandise. 


(C) Merchandise— 


(i) produced in the same country and by the same person 
and of the same general class or kind as the [subject mer- 
chandise], 
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(ii) like that merchandise in the purposes for which 
used, and 
(iii) which the administering authority determines may 
reasonably be compared with that merchandise. 
19 US.C. § 1677(16). 

“Ordinary course of trade” means “the conditions and practices 
which, for a reasonable time prior to the exportation of the subject mer- 
chandise, have been normal in the trade under consideration with re- 
spect to merchandise of the same class or kind.” 19 U.S.C. § 1677(15). 
Commerce shall consider sales and transactions, among others, to be 
outside the ordinary course of trade if: (1) the sales are disregarded un- 
der 19 U.S.C. 1677b(b)(1), or (2) transactions are disregarded under sec- 
tion 1677b(f)(2). See 19 U.S.C. § 1677(15). 

Section 1677b(b)(1) of Title 19 authorizes Commerce to disregard be- 
low-cost sales because they are not in the ordinary course of trade. Un- 
der the pre-URAA law, the plain language of the statute 19 U.S.C. 
§ 1677(16) (1988) requires Commerce to base foreign market value (cur- 
rently referred as normal value under the post-URAA law) on noniden- 
tical but similar merchandise, rather than upon constructed value, 
when sales of identical merchandise have been found to be outside the 
ordinary course of trade. See CEMEX, S.A. v. United States (“CEMEX”), 
133 F.3d 897, 904 (Fed. Cir. 1998). Commerce followed Cemex during the 
review in issue. 


B. Contentions of the Parties 


NTN argues that Commerce unlawfully failed to use CV after disre- 
garding below-cost sales from the calculation of normal value. See 
NTN’s Mem. at 4, 8, 26-28. NTN concentrates upon 19 US.C. 
§ 1677b(b)(1)(B), which provides that “[i]fno sales made in the ordinary 
course of trade remain, the NV shall be based on the constructed value of 
the merchandise.” NTN’s Mem. at 27-28. NTN then argues that, once 
Commerce has identified the foreign like product (identical merchan- 
dise in the case of NTN), Commerce cannot “redefine the foreign like 
product rather than using the statutory requirement of CV” because 
such “methodology violates that fundamental rule of statutory 
construction that where a statute is clear and unambiguous on its face it 
must be followed.” NTN’s Mem. at 28 (citing to Chevron, 457 U.S. 837). 

Commerce asserts that it properly did not resort to constructed value 
when sales of identical merchandise were disregarded as below-cost 
sales. See Def.’s Mem. at 61-66. Commerce’s position is shared by Tor- 
rington. Torrington contends that Commerce properly calculated NV 
based on sales of identical or similar merchandise before resorting to CV 
in instances where below-cost sales were disregarded. See Torrington’s 
Resp. at 68-69. 
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C. Analysis 


In rejecting NTN’s arguments that CEMEX did not apply, Commerce 
stated the following: 


The [Court of Appeals for Federal Circuit] stated in CEMEX that 
“(t]he language of the statue requires Commerce to base foreign 
market value on nonidentical but similar merchandise * * * rather 
than CV when sales of identical merchandise have been found to be 
outside the ordinary course of trade.” CEMEX, 133 F3d at 904. 
NTN is correct that there was no cost test in CEMEX and CEMEX 
was under the pre-URAA statute; however, under the URAA, be- 
low-cost sales which are disregarded pursuant to * * * [19 U.S.C. 
§ 1677b(b)(1)] are now defined to be outside the ordinary course of 
trade and, therefore, not included in the normal value. Therefore, 
consistent with CEMEX, when making comparisons in accordance 
with section * * * [19 U.S.C. § 1677(16), Commerce] considered all 
products sold in the home market that were comparable to mer- 
chandise within the scope of each order and which were sold in the 
ordinary course of trade for purposes of determining appropriate 
product comparisons to U.S. sales. Where there were no sales of 
identical merchandise in the home market made in the ordinary 
course of trade to compare to U.S. sales, [Commerce] compared U.S. 
sales to sales of the most similar foreign like product made in the 
ordinary course of trade. Only where there were no sales of foreign 
like product in the ordinary course of trade did we resort to CV. 
Final Results, 64 Fed. Reg. at 35,614-15. 

The statutory scheme supports Commerce’s determination. The per- 
tinent part of 19 U.S.C. § 1677b(a)(1)(B)(G) requires Commerce to base 
NV upon the price at which the foreign like product (which is defined in 
19 U.S.C. § 1677(16) as identical or like merchandise) is sold for con- 
sumption in the exporting country in the ordinary course of trade. The 
pertinent part of 19 U.S.C. § 1677(15) requires Commerce to consider 
below-cost sales that Commerce has disregarded pursuant to 19 U.S.C. 
§ 1677b(b)(1) to be outside the ordinary course of trade. In a fashion 
similar to that of the court in the CEMEX decision, Commerce has inter- 
preted the statutory scheme as requiring it to consider sales of similar 
foreign like product if it has disregarded sales of identical foreign like 
product as below-cost sales and to use CV for determining NV only if 
Commerce also disregards sales of the similar like product because they 
are below-cost. See Final Results, 64 Fed. Reg. at 35,614-15. 

NTN ignores the fact that 19 U.S.C. § 1677b(b)(1) does not define the 
terms “ordinary course of trade” or “foreign like product.” The defini- 
tions are provided by 19 U.S.C. § 1677(15) and (16). As Commerce ex- 
plained in the Final Results, 64 Fed. Reg. at 35,614-15, Commerce 
considered and strived to harmonize all pertinent statutory provisions, 
including Sections 1677b(a)(1)(B)(i), 1677(15), 1677(16), and 
1677b(b)(1) of Title 19. 

The changes made to the antidumping law by the URAA did not ren- 
der the CEMEX decision inapplicable. The pre-URAA antidumping law 
provided that normal value was to be determined upon the basis of the 
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price at which “such or similar merchandise” (currently referred to as 
“foreign like product”) was sold in the exporting country in the usual 
commercial quantities and in the ordinary course of trade for home con- 
sumption. See 19 U.S.C. § 1677b(a)(1) (1988). The term “such or similar 
merchandise” was defined as merchandise in the first of the following 
three categories in respect of which a determination could be satisfacto- 
rily made. See 19 U.S.C. § 1677(16) (1988). The first category covered 
“such” or identical merchandise while the second and third categories 
covered “similar” or like merchandise. See 19 U.S.C. § 1677(16)(A), (B), 
and (C) (1988). The term “ordinary course of trade” was defined as “the 
conditions and practices which, for a reasonable time prior to the ex- 
portation of the merchandise which is the subject of an investigation, 
have been normal in the trade under consideration with respect to mer- 
chandise of the same class or kind.” See 19 U.S.C. § 1677(15) (1988). The 
only difference was that, under pre- URAA law, below-cost sales were not 
excluded from the “ordinary course of trade.” See Torrington Co. v. 
United States, 127 F3d 1077, 1081 (Fed. Cir. 1997). 

Thus, under post-URAA law pursuant to 19 U.S.C. §§ 1677b(a)(1) and 
1677(16), Commerce must first look to identical merchandise in match- 
ing the United States model to the comparable home market model. Ifa 
determination cannot be satisfactorily made using identical merchan- 
dise, Commerce must look to like merchandise—initially under the sec- 
ond category and, if that is not available, under the third category. 
Accord CEMEX, 133 F.3d 897. 

NTN failed to show why Commerce’s interpretation of the aforesaid 
post-URAA provisions is unreasonable. The mere fact that under post- 
URAA law Commerce reached a decision analogous to that reached by 
CAFC under pre-URAA law in CEMEX does not render Commerce’s de- 
terminations irrational. See Chevron, 467 U.S. at 842-43. For these rea- 
sons, the Court upholds Commerce’s decision to resort to CV only if 
below-cost sales for both identical and similar foreign like product have 
been disregarded. 


VI. NTN’s Claim for a Level of Trade Adjustment 
A. Statutory Background 


The URAA amended the antidumping law to provide for specific level 
of trade provisions. Instead of “foreign market value” (see 19 U.S.C. 
§ 1677b (1988)), the statute now provides for normal value (“NV”), 
which is defined as “the price at which the foreign like product is first 
sold (or, in the absence of a sale, offered for sale) for consumption in the 
exporting country, in the usual commercial quantities and in the ordi- 
nary course of trade and, to the extent practicable, at the same level of 
trade as the export price or constructed export price * * *.” 19 U.S.C. 
§ 1677b(a)(1)(B)(i) (1994). The statute also provides for a “level of 
trade” adjustment to NV if the following conditions are met: 

The price described in paragraph (1)(B) shall also be increased or 
decreased to make due allowance for any difference * * * between 
the export price or constructed export price and the price described 
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in paragraph (1)(B) * * * that is shown to be wholly or partly due to 
a difference in level of trade between the export price or constructed 
export price and normal value, if the difference in level of trade— 
(i) involves the performance of different selling activities; 
and 
(ii) is demonstrated to affect price comparability, based on a 
pattern of consistent price differences between sales at differ- 
ent levels of trade in the country in which normal value is de- 
termined. 


19 U.S.C. § 1677b(a)(7)(A) (1994). 
Additionally, the statute provides for a “constructed export price off- 
set” (“CEP offset”) as follows: 


When normal value is established at a level of trade which consti- 
tutes a more advanced stage of distribution than the level of trade of 
the constructed export price, but the data available doles] not pro- 
vide for an appropriate basis to determine under subparagraph 
(A)(ii) a level oF trade adjustment, normal value shall be reduced by 
the amount of indirect selling expenses incurred in the country in 
which normal value is determined on sales of the foreign like prod- 
uct but not more than the amount of such expenses for which a de- 
duction is made under [19 U.S.C. § 1677a(d)(1)(D)]. 


19 U.S.C. § 1677b(a)(7)(B) (1994). 

Therefore, the first step in the level of trade methodology is to deter- 
mine CEP CEP is defined as “the price at which the subject merchandise 
is first sold (or agreed to be sold) in the United States * * * by or for the 
account of the producer or exporter of such merchandise or by a seller 
affiliated with the producer or exporter, to a purchaser not affiliated 
with the producer or exporter, as adjusted under subsections (c) and (d) 
of this section.” 19 U.S.C. § 1677a(b). Subsection (c) covers various ex- 
penses that are to be deducted from both EP and CEP while subsection 
(d) covers various expenses incurred between importation and resale, 
and profit allocated to the expenses, that are to be deducted from CEP 
only. See 19 U.S.C. § 1677a(c) and (d). 

In determining the CEP level of trade, Commerce begins with the 
starting price to the first unaffiliated purchaser and then deducts from 
it the expenses incurred between importation and resale, that is, the ex- 
penses provided for in subsection (d) of section 1677a. Specifically, sub- 
section (d) of section 1677a provides that: 


the price used to establish constructed export price shall also be re- 
duced by— 


(1) the amount of any of the following expenses generally in- 
curred by or for the account of the producer or exporter, or the 
affiliated seller in the United States, in selling the subject mer- 
oo (or subject merchandise to which value has been add- 
ed)— 


(A) commissions for selling the subject merchandise in 
the United States; 
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(B) expenses that result from, and bear a direct relation- 
ship to, the sale, such as credit expenses, guarantees and 
warranties; 


(C) any selling expenses that the seller pays on behalf of 
the purchaser; and 


(D) any selling expenses not deducted under subpara- 
graph (A), (B), or (C) * * *. 
19 U.S.C. § 1677a(d). 

Commerce follows the above-described mode because the CEP cal- 
culation is intended to reflect as closely as possible a price corresponding 
to an export price between non-affiliated exporters and importers 
which, pursuant to 19 U.S.C. § 1677a(a), is an unadjusted sales price or 
the starting price. See H.R. Doc. 103-316 at 823.® 

The deduction from the CEP starting price of the expenses associated 
with economic activities in the United States, that is, subsection (d) de- 
ductions, results in the construction of a hypothetical transaction price 
that would likely have been charged to the first purchaser in the United 
States had that purchaser been unaffiliated to the exporter. See 19 
C.ER. § 351.412(c)(1)Gi) (1998). 

The second step is the determination of whether there are sales in the 
home market at the same level of trade as the adjusted CEP sales. The 
statute does not indicate how to find matching levels of trade. See gener- 
ally 19 U.S.C. § 1677b(a). However, the SAA indicates that, for Com- 
merce to find that two levels of trade are different, one requisite factor is 
“a difference between the actual functions performed by the sellers at 
the different levels of trade in the two markets * * *.” H.R. Doc. 103-316 
at 829. In determining whether such a difference exists, Commerce re- 
views the selling functions remaining in the CEP transaction data after 
the deduction of subsection (d) expenses and examines the data on the 
NV side for evidence of similar selling functions. 

Under 19 U.S.C. § 1677b(a)(1)(B)(ii), Commerce must, to the extent 
practicable, use the same level of trade in the two markets. If it is not 
possible to find sales in the home market at the same level of trade as the 
adjusted CEP sales, the next step is to consider whether a level of trade 
adjustment is appropriate. In determining whether to make the adjust- 
ment, Commerce must make certain that the different levels of trade in- 
volve different selling functions and that the different levels of trade in 


ORLR. Doc. 103-316 at 823 states that 


constructed export price will be calculated by reducing the price of the first sale to an unaffiliated customer in the 
United States by the amount of the following expenses (and profit) associated with economic activities occurring in 
the United States: (1) any commissions paid in selling the subject merchandise; (2) any expenses which result 
from, and bear a direct relationship to, selling activities in the United States; (3) any selling expenses which the 
seller pays on behalf of the purchaser * * * ; (4) any “indirect selling expenses” (defined as selling expenses not 
de ed under any of the first three categories of deductions); (5) any expenses resulting from a manufacturing 
process or assembly performed on the merchandise after its importation into the United States * * * ; and (6) an 
allowance * * * for profit allocable to the selling, distribution, and further manufacturing expenses incurred in the 
United States. The deduction of profit is a new adjustment in U.S. law, consistent with the language of the Agree- 
ment, which reflects that constructed export price is now calculated to be, as closely as possible, a price correspond- 
ing to an export price between non-affiliated exporters and importers 
The items listed in (1) through (6) are the same expenses and profit that are deductible from the starting price or the 
price to the first unaffiliated purchaser in the United States pursuant to 19 U.S.C. § 1677a(d) 
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the NV market are associated with a consistent pattern of price differ- 
According to 19 U.S.C. § 1677b(a)(7)(A), 


The price described in paragraph (1)(B) shall also be increased or 
decreased * * * if the difference in level of trade 
(i) involves the performance of different selling activities; 
and [, in addition, ] 
(ii) is demonstrated to affect price comparability, based on a 
pattern of consistent price differences between sales at differ- 


ent levels of trade in the country in which normal value is de- 
termined. 


If the levels of trade in the home market do not evidence a consistent 
pattern of price differences, no adjustment for levels of trade is per- 
mitted. When the level of trade adjustment is applicable and quantifi- 
able, Commerce must make an adjustment for the entire price effect of 
the difference in levels of trade. See 19 U.S.C. § 1677b(a)(7)(A) (provid- 
ing that “the amount of the adjustment shall be based on the price dif- 
ferences between the two levels of trade in the country in which normal 
value is determined”). If, in reviewing price information in the home 
market, Commerce is not able to quantify price differences between the 
CEP level of trade and the level of trade of the comparison sales, and if 
NV is established at a more advanced stage of distribution than the CEP 
level of trade, then Commerce must make a CEP offset pursuant to 19 
U.S.C. § 1677b(a)(7)(B). 


B. Factual Background 


During the review in issue, Commerce, in accordance with its post- 
URAA practice, determined the level of trade of CEP sales by using the 
CEP price, that is, the price charged to the first unaffiliated purchaser in 
the United States adjusted for expenses associated with economic activi- 
ties in the United States. See Final Results, 64 Fed. Reg. at 35,608. 
Based upon the selling functions reported by the respondents, Com- 
merce found that no respondent had a home market level of trade equiv- 
alent to the CEP level of trade. See id. Because the CEP level of trade 
was different from the levels of trade in the home market, there was no 
appropriate basis for Commerce to determine a level of trade adjust- 
ment. See id. However, because the home market was at a more ad- 
vanced stage of distribution than the CEP level of trade, Commerce 
made a CEP offset pursuant to 19 U.S.C. § 1677b(a)(7)(B). See id. (citing 
to H.R. Doc. 103-316 at 823). 


C. Contentions of the Parties 


NTN argues that the methodology used by Commerce in conducting 
its level of trade analysis was contrary to law because Commerce unlaw- 
fully removed expenses and profit from the CEP sales prior to identify- 
ing level of trade. See NTN’s Mem. at 9, 28-33. Citing Borden v. United 
States, 22 CIT ,4F Supp. 2d 1221 (1998), reversed Borden v. United 
States, 2001 US. App. LEXIS 4170 (March Consol. Court No. 
99-08-00462 Page 54 12, 2001); compare Micron Tech., Inc. v. United 
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States 2001 U.S. App. LEXIS 4170 (March 7, 2001) and Micron Tech., 
Inc. v. United States,23CIT___, 40 F Supp. 2d 481 (1999), NTN argues 
that Commerce erred by determining the CEP level of trade after de- 
ducting expenses and profit pursuant to 19 U.S.C. § 1677a(d). See 
NTN’s Mem. at 28-33. 

Commerce asserts that it acted reasonably and in accordance with the 
statutory mandate in denying NTN’s claim for a level of trade (“LOT”) 
adjustment. See Def.’s Mem. at 67-75. 

Torrington agrees with Commerce and maintains that Commerce’s 
LOT methodology was reasonable as applied to the particular circum- 
stances of NTN. See Torrington’s Resp. at 70-74. 


D. Analysis 


Commerce’s level of trade methodology reflects Commerce’s inter- 
pretation of the statutory level of trade provisions and the SAA. See Fi- 
nal Results, 64 Fed. Reg. at 35,608. Pursuant to this methodology, 
Commerce determined the CEP level of trade for NTN’s CEP transac- 
tions by using the starting price to the first unaffiliated purchaser in the 
United States, adjusted for the expenses and profit provided in subsec- 
tion (d) of 19 U.S.C. § 1677a. Commerce explained its action, stating that 


[t]he statutory definition of “constructed export price” contained 
lin 19 U.S.C. § 1677a(d)] indicates clearly that [Commerce] * * * 
base[s] CEP on the [United States] resale price adjusted for [United 
States] selling expenses and profit. As such, the CEP reflects a price 
exclusive of all selling expenses and profit associated with economic 
activities occurringin the United States. [ * * * ] These adjustments 
are necessary in order to arrive at, as the term CEP makes clear, a 
“constructed” export price. The adjustments [Commerce] makes to 
the starting price, specifically those made pursuant to [19 U.S.C. 
§ 1677a] (“Additional Adjustments for Constructed Export Price”), 
normally change the level of trade. Accordingly, [Commerce] must 
determine the level of trade of CEP sales exclusive of the expenses 
(and concomitant selling functions) that [Commerce] deduct(s] 
pursuant to this sub-section. 


Final Results, 64 Fed. Reg. at 35608-09 (citing also to H.R. Doc. 103-316 
at 823), accord Micron Tech. Inc., 2001 U.S. App. LEXIS 3573. 

The statute requires a comparison between the NV and the export 
price or constructed export price when making allowances for differ- 
ences in levels of trade. See 19 U.S.C. § 1677b(a)(7)(A); accord Micron 
Tech., Inc., 2001 U.S. App. LEXIS 3573. Section 1677a(b) of Title 19 de- 
fines CEP to mean the price to the unaffiliated purchaser as adjusted. 
Consequently, Commerce must determine NV at the level of trade of the 
adjusted price to the first unaffiliated purchaser in the United States. 
While it is correct that Commerce should make the adjustments pro- 
vided in 19 U.S.C. §§ 1677a(c) and 1677a(d) to the CEP starting price, 
see generally, NTN Bearing, 104 F Supp. 2d 110, in the given case Com- 
merce has already made the adjustments provided in subsection (d) of 
section 1677ato the CEP starting price. Commerce, thus, is not required 
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to adjust the CEP starting price as provided in subsection (c) of section 
1677a. 

Section 1677b(a)(1)(B)(i) requires that Commerce base its level of 
trade of EP sales upon EP TheSAA, H.R. DOC. 103-316 at 829, clarifies 
that the starting price for the export price should be utilized for the level 
of trade analysis. See also H.R. Rep. 103-826 at 85-86 (1994), and S. 
Rep. No. 103-412 at 71 (1994). The difference between the starting price 
for the export price and the export price is that 19 U.S.C. § 1677a(a) de- 
fines export price as the price to the first unaffiliated purchaser, as ad- 
justed pursuant to subsection (c), whereas the starting price for the 
export price still includes the expenses specified in 19 U.S.C. § 1677a(c). 
Commerce is able to determine the level of trade for both CEP and EP 
upon an equivalent basis after Commerce makes the determination of 
the level of trade for: (1) CEP upon the basis of the CEP starting price 
from which subsection (d) expenses (and not subsection (c) expenses) 
have been deducted; and (2) EP based upon the EP starting price. In the 
process, the subsection (c) expenses are not ignored because they are de- 
ducted from both CEP and EP after the level of trade has been deter- 
mined for both CEP and EP Moreover, the movement expenses, taxes 
and duties that Commerce deducts pursuant to subsection (c) do not 
typically correspond to selling activities. Accord Micron Tech., Inc. v. 
United States 2001 U.S. App. LEXIS 3573, at *28-48. These expenses 
are unlikely to affect the LOT analysis, and Commerce reasonably, and 
in accordance with the statute, does not deduct them from either EP or 
CEP starting prices prior to determining the level of trade. See Final 
Rule, 62 Fed. Reg. at 27,370-71; Notice of Final Results of Antidumping 
Duty Administrative Review and Determination Not To Revoke Order In 
Parton Dynamic Random Access Memory Semiconductors of One Mega- 
bit or Above From the Republic of Korea, 62 Fed. Reg. 39,809, 39,820 
(July 24, 1997); Notice of Preliminary Results and Partial Recission of 
Antidumping Duty Administrative Review on Roller Chain, Other Than 
Bicycle, From Japan, 62 Fed. Reg. 25,165, 25,168 (May 8, 1997). 

Therefore, the Court affirms Commerce’s denial of level-of-trade ad- 
justments to NTN asa reasonable interpretation of the applicable statu- 
tory mandates. 


VII. Commerce’s Allocation of NT'N’s Home Market and United States 
Indirect Selling Expenses Without Regard to Level of Trade 
A. Background 


In its preliminary calculations, Commerce had determined NT'N’s 
United States indirect selling expenses without regard to LOTs. See Fi- 
nal Results, 64 Fed. Reg. at 35,607. NTN argued that Commerce should 
have recalculated NTN’s United States selling expenses to reflect its re- 
ported indirect selling expense allocations based on LOTs. See id. Tor- 
rington, in turn, contended that Commerce should reject NTN’s 
indirect selling expense allocations based on LOT because they bear no 
relationship to the way in which NTN incurs the expenses. See id.; see 
also Torrington’s Resp. at 74-77. 
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Commerce responded that in prior reviews it determined that NTN’s 
methodology for allocating its indirect selling expenses based on LOTs 
did not bear any relationship to the manner in which NTN incurred 
these United States selling expenses and its methodology led to dis- 
torted allocations. See Final Results, 64 Fed. Reg. at 35,607. Commerce 
noted that the court upheld its methodology in NTN Bearing Corp. of 
America v. United States (“NTN Bearing III”), 19 CIT 1221, 1233-34, 
905 F. Supp. 1083, 1094-95 (1995). See Def.’s Mem. at 79. Commerce de- 
termined that “NTN has not changed the methodology [Commerce] re- 
jected in these prior reviews nor has it presented any evidence that its 
selling expenses are incurred in the manner in which it allocated the ex- 
penses.” Final Results, 64 Fed. Reg. at 35,607. Because Commerce 
found during this POR that NTN did not provide sufficient evidence 
demonstrating that its selling expenses are attributable to levels of 
trade, the agency recalculated NTN’s United States indirect selling ex- 
penses to represent such selling expenses for all United States sales. Jd. 

Commerce rejected NTN’s contention that Commerce should use 
NTN’s indirect selling expenses as reported by levels of trade instead of 
allocating them on an aggregate basis, stating: 


[Commerce] rejected NTN’s allocation methodology because the 
method that NTN used to calculate its indirect selling expenses 
does not bear any relationship to the manner in which NTN incurs 
the expenses in question, thereby leading to distorted allocations. 
[Commerce has] addressed this issue in prior reviews. 

Id. 

B. Contentions of the Parties 


NTN argues that, in the Final Results, Commerce erroneously recal- 
culated NTN’s U.S. and home market indirect selling expenses without 
regard to LOTs. See NTN’s Mem. at 4-5 and 33-36. 

Commerce contends that NTN’s methodology for allocating its indi- 
rect selling expenses based on LOTs did not bear any relationship to the 
manner in which NTN incurred these United States selling expenses 
and its methodology led to distorted allocations. See Def.’s Mem. at 
78-80. Therefore, Commerce concludes that Commerce properly recal- 
culated NTN’s United States and home market expenses without re- 
gard to levels of trade. See id. 

Torrington supports Commerce’s position and asserts that Com- 
merce’s determination to reallocate NTN’s United States and home 
market indirect selling expenses was reasonable. See Torrington’s 
Resp. at 74-76. 

C. Analysis 


As Commerce had explained in the Final Results of Antidumping 
Duty Administrative Reviews, Partial Termination of Administrative 
Reviews, and Revocation in Part of Antidumping Duty Orders on Anti- 
friction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From France, 60 Fed. Reg. 10900, 10940 (Feb. 28, 1995), indi- 
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rect selling expenses are fixed period costs that typically relate to all 
sales and do not vary according to sales value or the number of em- 
ployees who allegedly sell each type of merchandise. Yet, NTN has con- 
tinued to allocate its indirect selling expenses on the basis of the number 
of employees in certain regions, without demonstrating sufficiently that 
it incurred any specific types of expenses particular to a level of trade 
that were so unique in the nature of these expenses rather than in quan- 
tity. See, e.g., NTN’s Mem. at 33-34. 

This Court has previously upheld Commerce’s recalculation of NTN’s 
indirect selling expenses without regard to levels of trade. See FAG Ku- 
gelfischer Georg Schafer AG v. United States,25CIT___—_,_—s_—sd, AGL FF 
Supp. 2d 104, 121 (2001); NTN Bearing, 24CIT at _—, 104 F Supp. 2d 
at 122; NTN Bearing II,23CITat___, 83 F Supp. 2d at 1290-91; NTN 
Bearing III, 19 CIT at 1232-34, 905 F. Supp. at 1094-95 (stating that 
NTN’s allocation methodology does not reasonably quantify the ex- 
penses incurred at each level of trade); NSK Lid. v. United States, 21 
CIT 617, 637-38, 969 F Supp. 34, 55 (1997), aff'd, NSK. Ltd. v. Koyo Sei- 
ko Co., Ltd., 190 F3d 1321, 1330 (Fed. Cir. 1999). NTN’s methodology 
continues to be based upon unproven presumptions. See Final Results, 
64 Fed. Reg. at 35,607. For these reasons, the Court sustains Com- 
merce’s recalculation of NTN’s United States and home market indirect 
selling expenses without regard to levels of trade. 


VIII. Inclusion of Profits From EP Sales in Calculation of CEP Profit 
A. Background 


Under 19 U.S.C. § 1677a(d)(3), Commerce must, in order to calculate 
CEP deduct “the profit allocated to the expenses described in” 19 U.S.C. 
§ 1677a(d)(1) and (2) from the price charged to the first unaffiliated pur- 
chaser in the United States. “Profit” is defined as “an amount deter- 
mined by multiplying the total actual profit by the applicable 
percentage,” 19 U.S.C. § 1677a(f)(1), and “actual profit” is defined as 
the “total profit earned * * * with respect to the sale of the same mer- 
chandise for which total expenses are determined * * *.” 19 U.S.C. 
§ 1677a(f)(2)(D). The term “total expenses” means “all expenses in the 
first of [three] categories which applies and which are incurred by or on 
behalf of the foreign producer and foreign exporter of the subject mer- 
chandise and by or on behalf of the United States seller affiliated with 
the producer or exporter with respect to the production and sale of such 
merchandise * * *.” 19U.S.C. § 1677a(f)(2)(C). The first category covers 
“expenses incurred with respect to the subject merchandise sold in the 
United States and the foreign like product sold in the exporting country. 
* * *” 19 U.S.C. 1677a(f)(2)(C)(i). “Subject merchandise,” in turn, is de- 
fined as “the class or kind of merchandise that is within the scope of * * * 
a review * * *.” 19 U.S.C. § 1677(25) (1994). 

In the Preliminary Results, Commerce included profit on EP sales in 
the calculation of CEP profit. See generally, 64 Fed. Reg. at 8790. 
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B. Contentions of the Parties 


NTN contends that the statute clearly states that the adjustment of 
profit to the CEP is to be based on expenses incurred in the United 
States as a percentage of total expenses and that there is no provision in 
the statute for the inclusion of EP expenses or profit in this calculation. 
See NTN’s Mem. at 37-38. NTN deduces, therefore, that Commerce 
erred by including EP sales in the calculation of CEP profit. Id. at 38. 

Specifically, NTN relies on the definition of the term “total expenses.” 
See 19 U.S.C. § 1677a(f)(2)(C). NTN concludes that the specific refer- 
ence to CEP within the definition precludes Commerce from the inclu- 
sion of profits from EP sales in calculation of CEP profit. See NTN’s 
Mem. at 37-38. 

Commerce contends that the inclusion of profits on EP sales in the 
calculation of CEP profit was in accordance with the law because it wasa 
reasonable interpretation of the statutory mandates of sections 
1677(a)(d)(1) and (2), 1677a(d)(3), 1677a(f)(1) and (2)(C) and(D) of Title 
19. 

Commerce points out that: 


[i]t is [Commerce’s] practice to include EP sales in the calculation of 
CEP profit. See, e.g., AFBs 8, 63 [Fed. Reg.] at 33[,]345[;] TRBs, 63 
[Fed. Reg.] at 2570[;] and Certain Fresh Cut Flowers From Colom- 
bia; Final Results and Partial Rescission of Antidumping Duty Ad- 
ministrative Review, 62 [Fed. Reg.] 53[,]295 (October 14, 1997). In 
addition, [Commerce’s] analysis in these reviews is consistent with 
[the goals articulated in] Policy Bulletin 97.1 of September 4, 1997. 


Def.’s Mem. at 80. 
Commerce further articulates the following argument: 


The basis for total actual profit is the same as the basis for total ex- 
penses * * *. [See 19 U.S.C. § 1677b(f)(2)(C).] The first alternative 
under [19 U.S.C. § 1677b(f)(2)(C)] states that, for purposes of deter- 
mining profit, the term “total expenses” refers to all expenses in- 
curred with respect to the subject merchandise sold in the United 
States (as well as the foreign like product sold in the exporting 
country). Thus, where the respondent makes both EP and CEP 
sales to the United States, sales of the subject merchandise would 
encompass all such transactions. Therefore, because NTN had EP 
sales, [Commerce has to] include[] these sales in the calculation of 
CEP profit. 


Final Results, 64 Fed. Reg. at 35,622. 
Torrington agrees with Commerce and contends that Commerce rea- 
sonably calculated CEP profit on the basis of all United States sales, in- 


cluding export price sales, and without regard to LOT. See Torrington’s 
Resp. at 77-79. 


C. Analysis 


Based upon the above-defined statutory scheme, Commerce con- 
cluded that where a respondent made both EP and CEP sales, “sales of 
the subject merchandise” encompassed all such transactions and, there- 
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fore, Commerce could reasonably interpret the statutory scheme as pro- 
viding that the calculation of total actual profit is to include all revenues 
and expenses resulting from the respondent’s EP sales as well as from 
its CEP and home market sales. See Def.’s Mem. at 82. 


The calculation of total actual profit under [19 US.C. 
§ 1677a(f)(2)(D)] includes all revenues and expenses resulting from 
the respondent’s export price * ** sales as well as from its 
constructed export price and home market sales * * *. The basis for 
total actual profit is the same as the basis for total expenses under 
[19 U.S.C. § 1677a(f)(2)(C)]. The first alternative under this section 
* * * states that, for purposes of determining profit, the term “total 
expenses” refers to all expenses incurred with respect to the subject 
merchandise sold in the United States (as well as home market ex- 
penses). Thus, where the respondent makes both EP and CEP 
[sales], sales of the subject merchandise would encompass all such 
transactions. 


Id. at 82-83 (quoting 1997 Policy Bulletin (Sep. 4), Pub. Def. Ex. 1.) 
The SAA further clarifies the point and states the following: 


The total expenses are all expenses incurred by or on behalf of the 
foreign producer and exporter and the affiliated seller in the United 
States with respect to the production and sale of the first of the fol- 
lowing alternatives which applies: (1) the subject merchandise sold 
in the United States and the foreign like product sold in the export- 


ing country (if Commerce requested this information in order to de- 
termine the normal value and the constructed export price) * * *. 


H.R. DOC. 103-316 at 824. 

Based upon its interpretation of the statutory language and upon the 
SAA’s reference to constructed export price, NTN claims that there are 
only two categories of expenses that Commerce can use in calculating 
CEP profit: those used to calculate NV and those used to calculate CEP 
See NTN’s Mem. at 37-38. NTN, however, ignores two issues. 

To start, the first category of total expenses is not limited to expenses 
incurred with respect to CEP sales made in the United States and the 
foreign like product sold in the exporting country. It also covers ex- 
penses incurred with respect to EP sales because it refers to “expenses 
incurred with respect to the subject merchandise sold in the United 
States;” the term “subject merchandise” is defined in 19 U.S.C. 
§ 1677(25) as the class or kind of merchandise that is within the scope of 
a review; and the class or kind of merchandise in this review includes 
both CEP and EP sales. 

Second, as the SAA explains, the total expenses are all expenses in- 
curred with respect to the production and sale of the first of the three 
alternatives. In referring to the first category of expenses, the SAA spe- 
cifically refers to “the subject merchandise sold in the United States,” 
which, by definition, means the class or kind of merchandise which is 
within the scope of a review and, in this review, includes both CEP and 
EP sales. H.R. DOC. 103-316 at 824-85. 
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For these reasons the Court is not convinced by NTN’s argument that 
Commerce’s interpretation of the statutory scheme is unreasonable and 
sustains Commerce’s inclusion of profits on EP sales in the calculation 
of CEP profit. See Chevron, 467 U.S. 837. 


IX. Commerce’s Calculation of NTN’s CEP Profit Without Regard to 
Levels of Trade 


A. Background 


Calculating CEPR Commerce must deduct from the price at which the 
merchandise is sold to the first unaffiliated purchaser in the United 
States “the profit allocated to the expenses described in paragraphs (1) 
and (2)” of section 1677a(d). 19 U.S.C. § 1677a(d)(3). “Profit” is defined 
as “an amount determined by multiplying the total actual profit by the 
applicable percentage,” 19 U.S.C. § 1677a(f)(1), while “actual profit” is 
defined as the “total profit earned * * * with respect to the sale of the 
same merchandise for which total expenses are determined under such 
subparagraph.” 19 U.S.C. § 1677a(f)(2)(D). The term “total expenses” 
means: 


[A]ll expenses in the first of the following categories which applies 
and which are incurred by or on behalf of the foreign producer and 
foreign exporter of the subject merchandise and by or on behalf of 
the United States seller affiliated with the producer or exporter 


with respect to the production and sale of such merchandise: 

(i) The expenses incurred with respect to the subject mer- 
chandise sold in the United States and the foreign like product 
sold in the exporting country if such expenses were requested 
by the administering authority for the purpose of establishing 
normal value and constructed export price. 

(ii) The expenses incurred with respect to the narrowest 
category of merchandise sold in the United States and the ex- 
porting country which includes the subject merchandise. 

(iii) The expenses incurred with respect to the narrowest 
category of merchandise sold in all countries which includes 
the subject merchandise. 

19 U.S.C. § 1677a(f)(2)(C) . 

In the Preliminary Results, Commerce interpreted these provisions 
and calculated NTN’s CEP profit without regard to levels of trade. See 
64 Fed. Reg. 8790. 


B. Contentions of the Parties 


NTN alleges that Commerce’s calculation of CEP profit without re- 
gard to levels of trade was in violation of law. See NTN’s Mem. at 5, 10, 
and 38-39. Specifically, NTN contended the following: (1) prices differed 
significantly between levels of trade; (2) to account fully for price differ- 
ences between levels of trade, Commerce must consider profit levels; 
and (3) the statutory language expresses a preference for the CEP profit 


calculation to be performed as specifically as possible. See NTN’s Mem. 
at 39. 
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Commerce contends that the calculation of NTN’s CEP profit was 
made in accordance with the applicable statutory mandates. See Def.’s 
Mem. at 84-89. Commerce stated the following: 


It is not [Commerce’s] practice to calculate CEP profit for different 
levels of trade. See, e.g., AFBs 7, 62 [Fed. Reg.| at 54[,]072, and Ta- 
pered Roller Bearings and Parts Thereof, Finished and Unfinished, 
From Japan, and Tapered Roller Bearings, Four Inches or Less in 
Outside Diameter, and Components Thereof, From Japan; Final Re- 
sults of Administrative Reviews, 63 |Fed. Reg.] 2570, 2583 (January 
15, 1998) * * *. 

[Commerce] believel[s] that NTN’s reliance on the term “narrow- 
est” as used in * * * [19 U.S.C. §§ 1677a(f)(2)(C) (ii) and (iii)] is mis- 
placed. While the statute uses the term “narrowest” in describing 
the second and third alternative methods, methods in which CEP 
profit is calculated based on financial reports, for NTN we used the 
first alternative method since the company provided the necessary 
data(i.e., U.S. and home-market sales information as well as CV and 
COP data for the subject merchandise and the foreign like product, 
respectively). This is consistent with the instructions set forth in 
* * * [19 U.S.C. § 1677a(f) (C)] and the SAA at 824-825. Moreover, 
regardless of the basis for the CEP-profit calculation, neither the 
statute nor the SAA requires us to calculate CEP-profit on a basis 
more specific than subject merchandise and foreign like product. 
See Toyota Motor Sales, USA v. United States, (22 CIT __—, 15 F 
Supp. 872 (1998)] * * *. 


Final Results, 64 Fed. Reg. at 35,621-22. 
C. Analysis 


The Court agrees with Commerce’s contention that NTN’s reading of 
section 1677a(f) of Title 19 is too broad. The statute does not expressly 
refer to levels of trade, see 19 U.S.C. § 1677a(f), but rather refers to the 
“narrowest category of merchandise * * * which includes the subject 
merchandise” in 19 U.S.C. § 1677a(f)(2)(C)(ii) and (iii). However, the 
term “subject merchandise” is defined in 19 U.S.C. § 1677(25) as “the 
class or kind of merchandise that is within the scope of an investigation, 
areview, asuspension agreement, an order under this subtitle or section 
1303 of this title, or a finding under the Antidumping Act, 1921.” Thus, 
it was reasonable for Commerce to interpret the statutory language as: 
(1) envisioning that, in general, the “narrowest category” would be the 
class or kind of merchandise that is within the scope of an investigation 
or a review, while (2) not contemplating that Commerce would be re- 
quired to consider a much narrower sub-category of merchandise, such 
as one based upon a level of trade. See Def.’s Mem. at 87 (citing to H.R. 
Doc. 103-316 at 825). 

Commerce relied upon 19 U.S.C. § 1677a(f)(2)(C)(i) and clarified the 
underlying policy of its interpretation by stating that the subdivision of 
the CEP profit calculation “should be the exception rather than the rule 
because [of additional] complexity [and] susceptib[ility] to manipula- 
tion * * *.” See Final Rule, 62 Fed. Reg. at 27,354. 
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NTN contends that Commerce should calculate CEP profit to account 
for level of trade differences because “[t]here is no reason [for Com- 
merce] to use a less specific, less accurate mode of calculation.” NTN’s 
Mem. at 39. However, a CEP profit calculation based upon a broader 
profit line than the subject merchandise will not necessarily produce a 
less accurate or distorted result. The SAA offers the following observa- 
tion: 


No distortion in the profit allocable to U.S. sales is created if total 
profit is determined on the basis of a broader product-line than the 
subject merchandise, because the total expenses are also deter- 
mined on the basis of the same expanded product line. Thus, the 
larger profit pool is multiplied by a commensurately smaller per- 
centage. 


H.R. DOC. 103-316 at 825. 

The issue was already addressed in NTN Bearing, 24CITat__, 104 
F Supp. 2d at 132-35 (concluding that because section 1677a(f) does not 
make any reference to level of trade, Commerce acted reasonably by in- 
terpreting section 1677a(f) as allowing Commerce not to apply a nar- 
rower subcategory of merchandise, such as one based upon LOT). 


Subsections (ii) and (iii) of the § 1677a(f)(C)’s “total expense” defi- 
nition both refer to “expenses incurred with respect to the narrow- 
est category of merchandise * * * which includes the subject 
merchandise.” The term “subject merchandise” is defined as “the 
class or kind of merchandise that is within the scope of an investiga- 
tion, a review, a suspension agreement, an order under this subtitle 
or section 1303 of this title, or a finding under the Antidumping Act, 
1921.” 19 U.S.C. § 1677(25) (1994). The statute, therefore, clearly 
contemplates that, in general, the “narrowest category” will in- 
clude the class or kind of merchandise that is within the scope of an 
investigation or review. 


ok K * * * 


The Court, moreover agrees with Commerce’s conclusion that “a 
subdivision of the CEP-profit calculation would be more susceptible 
to manipulation,” a result that Congress specifically warned Com- 
merce to prevent. Final Results, 62 Fed. Reg. at 54,073 (citing 62 
Fed. Reg. at 2125 (Jan. 15, 1997) (citing, in turn, S. Rep. 103-412, 
103d Cong., 2d Sess. at 66-67 (1994))[]. Finally, even if the Court 
were to assume that a narrower basis for calculating CEP profit 
would be justified under some circumstances, the Court agrees with 
Commerce that NTN failed to provide adequate factual support of 
how the CEP profit calculation was distorted by Commerce’s stan- 
dard methodology. 


Id. at 135. 

Because NTN has failed to demonstrate that Commerce’s standard 
methodology for calculating CEP profit was distortive, the Court sus- 
tains Commerce’s calculation of CEP profit for NTN without regard to 
levels of trade. See Chevron, 467 U.S. 837. 
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X. Commerce’s Treatment Of NTN’s Home Market Packing Expenses 
During the prior reviews, Commerce re-allocated NTN’s packing ex- 
penses. See Def.’s Mem. at 89. During the review in issue, however, Com- 
merce examined and denied NTN’s packing expenses. Jd. Commerce 
found NTN’s allocation of home market packing expenses distortive be- 
cause NTN’s allocation allegedly did not take into account the differ- 
ences in packing to different customers. Id. at 89-90. Additionally, 
Commerce disallowed the claimed adjustment for home market packing 
expenses because NTN allegedly did not revise its methodology when 
Commerce requested such a revision. Jd. Issuing its final determina- 
tion, Commerce stated that Commerce applied partial adverse facts 
available, and yet Commerce also stated that Commerce denied the ad- 
justment. See Final Results, 64 Fed. Reg. at 35,596. NTN contends that 
Commerce’s treatment of NTN’s home market packing expenses, spe- 
cifically: (1) Commerce’s denial of packing expenses; and (2) Com- 
merce’s application of facts available and adverse inference to NTN’s 
home market packing expense, was not in accordance with the law. See 
NTN’s Mem. at 39-41. Because Commerce’s explanation of the action 
which it took is not clear, the Court remands the issue to Commerce for 
explanation of its final decision concerning NTN’s packing expenses. 


XI. Inclusion of Directors’ Retirement Benefits in NTN’s General and 
Administrative Expenses 


A. Background 


In calculating cost of production and constructed value, Commerce is 
required to include selling, general and administrative expenses. See 19 
US.C. §§ 1677b(b)(3). While the statute does not define what consti- 
tutes general and administrative (“G&A”) expenses, G&A expenses are 
generally understood to mean “expenses which relate to the activities of 
the company as a whole rather than to the production process.” See U.S. 
Steel Group a Unit of USX Corp. v. United States,22CIT__,_—_—_—«, 998 
F Supp. 1151, 1154 (1998) (quoting Rautaruukki Oy v. United States, 19 
CIT 438, 444 (1995)). 

Commerce believes that benefits paid to company officers and direc- 
tors could be fairly characterized as expenses that belong to the compa- 
ny as a whole rather than to the production process. See Def.’s Mem. at 
91. Therefore, Commerce developed a practice of treating benefits to of- 
ficers and directors as G&A expenses. See, e.g., Final Results of Anti- 
dumping Duty Administrative Review of Certain Corrosion-Resistant 
Carbon Steel Flat Products From Japan, 65 Fed. Reg. 8935, 8940-41 
(Feb. 23, 2000) (explaining that special retirement payment and past 
service portion of pension cost would be included in G&A expense rate 
even despite classification under Japanese GAAP as extraordinary ex- 
penses); Notice of Preliminary Determinations of Sales at Less Than 
Fair Value on Certain Cold-Rolled Flat-Rolled Carbon-Quality Steel 
Products from Turkey, 65 Fed. Reg. 1127, 1134 (Jan. 7, 2000) (stating 
that G&A expense rate is adjusted to include bonuses for management 
personnel); Notice of Final Determination of Sales at Less Than Fair 
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Value on Stainless Steel Sheet and Strip in Coils From Japan, 64 Fed. 
Reg. 30,574, 30,591 (June 8, 1999) (finding that one-time severance pay- 
ments to transferred employees should be included in G&A expense rate 
pursuant to Commerce’s normal practice, despite claim that they were 
extraordinary expense under Japanese GAAP); Final Results of Anti- 
dumping Duty Administrative Reviews of Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts Thereof From France, Germa- 
ny, Italy, Japan, Romania, Singapore, Sweden, and the United King- 
dom, 63 Fed. Reg. 33,320, 33,338 (June 18, 1998) (stating that bonus 
distribution relates to the administrative activities of the company as a 
whole and that Commerce’s normal practice is to include the amount in 
the calculation of COP and CV); Final Determination of Sales at Less 
Than Fair Value on Titanium Sponge From Japan, 49 Fed. Reg. 38,687, 
38,690 (Oct. 1, 1984) (finding that retirement benefits for officers are 
considered a necessary expense of the corporation). Commerce’s prac- 
tice is to exclude expenses from the calculation of G&A rate only when 
the expenses are both: (1) unusual; and (2) infrequent in nature. See, 
e.g., Notice of Final Determination of Sales at Less Than Fair Value on 
Certain Polyester Staple Fiber From the Republic of Korea, 65 Fed. Reg. 
16,880, 16,882 (March 30, 2000) (relying on Unpublished Mem., 65 FR 
16,880 LEXIS (March 30, 2000)(finding that severance payments 
should be included in G&A expenses because“|Commerce] only allows 
for the exclusion of extraordinary expenses when those expenses are 
both unusual and infrequent in nature”)). 

B. Contentions of the Parties 


NTN argues that Commerce erroneously included directors’ retire- 
ment benefits in its calculation of NTN’s general and administrative ex- 
penses. See NTN’s Mem. at 42. Commerce believes that it acted in 
accordance with the statutory mandate and the evidence on record and, 
therefore, properly included directors’ retirement benefits in the cal- 
culation of NTN’s general and administrative expenses. See Def.’s Mem. 
at 90-94. 

Torrington agrees with Commerce and asserts that Commerce acted 
reasonably in recalculating NTN’s G&A expenses by including the 
aforesaid amounts. See Torrington’s Resp. at 84-85. 

C. Analysis 


During the review in issue, NTN did not include retirement benefits 
for directors in its G&A expense calculation alleging that the retirement 
benefits for directors was an extraordinary expense. See Final Results 
at 35,596. At that point, NTN provided Commerce with no evidence to 
support its claim that the retirement benefits should be excluded from 
G&A because they constituted an extraordinary expense. See id. Conse- 
quently, Commerce included the expenses for the retirement benefits in 
the calculation of G&A and explained its decision as follows: 


[I]t is incumbent upon the respondent to demonstrate that it is en- 
titled to a favorable expense adjustment. NTN did not explain how 
retirement benefits are an “extraordinary expense” and provided 
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no other justification for exclusion of these expenses. Therefore, 
[Commerce has] recalculated NTN’s G&A expenses to include 
these benefits. 

Id. 

NTN argues before this Court that, because the benefits were a one- 
time payment made to certain retiring directors and are not payments 
which NTN makes with any regularity, they are “extraordinary” in na- 
ture and cannot be considered expenses accrued for the general opera- 
tion of NTN’s business and should not be included as a G&A expense. 
However, the administrative record does not support NTN’s argument 
because NTN did not submit any evidence establishing the extraordi- 
nary nature of the benefits. See id. Therefore, NTN’s argument and any 
evidence in support of it cannot be considered by this Court. See, e.g., 
Calabrian Corp. v. U.S. Int’l Trade Comm’n, 15 CIT 287 (1991). 

Alternatively, NTN asserts that retirement payments are akin to divi- 
dend payments and, as such, should not be included in G&A. See NTN’s 
Mem. at 42. Commerce, however, does analogize retirement payments 
to dividend payments and treats them as dividend payments only if re- 
tirement payments are derived from retained earnings. See Final Re- 
sults of Antidumping Duty Review of Tapered Roller Bearings, Finished 
and Unfinished, and Parts Thereof From Japan, 57 Fed. Reg. 4951, 
4957 (Feb. 11, 1992) and 56 Fed. Reg. 41,508, 41,516 (Aug. 21, 1991). In 
this case, NTN failed to provide Commerce with sufficient evidence al- 


lowing Commerce to analogize retirement payments to treat them as 
dividend payments. 

Based on the foregoing, the Court sustains Commerce’s decision to in- 
clude the expenses for the benefits in the calculation of the G&A ratio as 
reasonable in accordance with the law. 


XII. Commerce’s Refusal to Adjust NTN’s Normal Values by Home 
Market Commissions to Affiliated Parties that Appeared to Be Made 
Not at Arm’s Length 


A. Background 


There is no specific provision allowing for the deduction of home mar- 
ket commissions from normal value. Congress has provided for adjust- 
ment of normal value for differences in the circumstances of sale: 


The price described in paragraph (1)(B) shall be * * * increased or 
decreased by the amount of any difference (or lack thereof) between 
the export price or constructed export price and the price described 
in [another] paragraph * * * (other than a difference for which al- 
lowance is otherwise provided under this section) that is estab- 
lished to the satisfaction of the administering authority to be 
wholly or partly due to * * * other differences in the circumstances 
of sale. 
19 U.S.C. § 1677b(a)(6)(C) (1994). 
During the review in issue, Commerce compared the weighted-aver- 
age commission rate paid to affiliated parties with the weighted-average 
commission rate paid to unaffiliated parties. Final Results, 64 Fed. Reg. 
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at 35,606. Commerce “found that the weighted-average commission 
rate for certain classes or kinds of AFBs paid to affiliated parties was 
higher than the weighted-average commission rate paid to unaffiliated 
parties.” Def.’s Mem. at 95. Commerce determined that the commis- 
sions paid to affiliated parties were not made at arm’s length and, there- 
fore, did not deduct the commissions paid to affiliated commissionaires 
from the normal value calculated for the relevant merchandise. Final 
Results, 64 Fed. Reg. at 35,606. 


During the review in issue, Commerce requested NTN to do the fol- 
lowing: 


[r]eport the unit cost of commissions paid to affiliated and unaffili- 
ated selling agents. If more than one commission was paid, report 
each commission [separately]. Describe the terms under which 
commissions were paid and how commissions rates were deter- 
mined. Explain whether the amount of the commission varies de- 
pending on the party to whom it is paid and whether that party is 
affiliated with you. Include samples of each type of commission 
agreement ak For payments to affiliated selling agents, indicate 
whether the commissions were paid at arm’s length by reference to 
commission payments to unaffiliated selling agents in the compari- 
son market and other markets. Submit evidence demonstrating the 
arm’s length nature of the commissions. 


Def.’s Mem. at 99. 


NTN’s responded only by stating that “[c]ommission rates varied de- 
pending on the party to whom the commissions were paid,” id., failing to 
provide Commerce with specific evidence explaining why home market 
commissions varied and whether the commissions paid to affiliated par- 
ties were at arm’s length. Commerce, therefore, concluded that: 


[t]here is no evidence on the record supporting NTN’s claim that 
commission rates vary significantly between selling agents accord- 
ing to the services provided by each agent. As NT'N notes, its re- 
sponse indicates that it negotiates commission rates with each 
selling agent. However, NTN has not provided any explanation as 
to how or why commission rates might vary or any information re- 
garding the differences in services rendered by different selling 
agents. In the absence of such information, it is reasonable to pre- 
sume that commissions paid to affiliates which are higher than 
those paid to unaffiliated parties are not at arm’s length. 

Furthermore, NTN’s assertion that “commissions paid to related 
parties are often much higher than those paid to unrelated par- 
ties[”] does not demonstrate that our methodology is unreasonable. 
Rather, it indicates that the commissions paid to those related par- 
ties are more favorable than those paid to unrelated parties and, 
therefore, are not at arm’s length. 


Final Results, 64 Fed. Reg. at 35,606. 
B. Contentions of the Parties 


NTN alleges that Commerce’s failure to adjust normal value for cer- 
tain classes or kinds of bearings for commissions paid for delivery on be- 
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half of NTN to affiliated commissioners was in violation of the law. See 
NTN’s Mem. at 42-44. NTN argues that Commerce’s methodology for 
determining the arm’s length nature of the commissions paid to affili- 
ated parties (which compares the weighted-average commission rate 
paid to affiliated parties to the weighted-average rate paid to unaffiliat- 
ed parties) is “problematic * * * because it fails to account for actual ser- 
vices rendered in exchange for the commission.” Id. at 43. 

Commerce asserts that it acted properly in refusing to adjust NTN’s 
normal value by home market commissions to affiliated parties that 
Commerce assumes to be made not at arm’s length. See Def.’s Mem. at 
95-101. Commerce’s position is supported by Torrington asserting that 
Commerce’s actions were reasonable under the circumstances. See Tor- 
rington’s Resp. at 85-87. 

C. Analysis 

“Commerce is given considerable deference in its decision to grant a 
circumstances-of-sale adjustment.” See Outokumpu Copper Rolled 
Products AB v. United States, 850 F. Supp. 16, 22 (CIT 1994) (citing 
Smith-Corona Group, Consumer Products Div., SCM Corp. v. United 
States, 713 F2d 1568, 1575 (Fed. Cir. 1983), cert. denied, 465 U.S. 1022 
(1984)). “As longas Commerce’s ‘decision is reasonable, then Commerce 
has acted within its authority even if another alternative is more rea- 
sonable.’” Jd. (quoting Koyo Seiko Co. v. United States, 16 CIT 366, 372, 
796 F. Supp. 517, 523 (1992), rev’d and remanded on other grounds, 36 
F.3d 1565 (Fed. Cir. 1994)). 

The SAA additionally clarifies that “[C]ommerce’s * * * practice with 
respect to this adjustment [is] to remain unchanged.” H.R. Doc. 
103-316 at 828. 

Under pre-URAA law, Commerce’s practice with respect to commis- 
sions paid to affiliated parties was to allow adjustments for the commis- 
sions only when they were found to be at arm’s length or were directly 
related to the sales under review. See LMI-LA Metalli Industriale, S.p.A. 
uv. United States, 912 F.2d 455, 458 (Fed. Cir. 1990). Commerce presumed 
that the commission arrangement was not bona fide in the case of a par- 
ent-subsidiary relationship and placed on the foreign company the bur- 
den of coming forward with evidence supporting a bona fide 
arrangement. See id. at 459. Commerce developed a two-prong test pur- 
suant to which it determined the following: (1) if the commissions were 
directly related to specific sales; and, in addition, (2) whether the com- 
missions are at arm’s length. See Outokumpu Copper Rolled Products 
AB v. United States, 17 CIT 848, 859, 829 F Supp. 1371, 1381 (1993), and 
850 F. Supp. at 21. 

Currently, under 19 C.ER. § 351.410(b), Commerce makes the “cir- 
cumstances of sale” adjustments pursuant to 19 USC. 
§ 1677b(a)(6)(C)(iii) only for direct selling expenses and assumed ex- 
penses. Direct selling expenses include commissions “that result from, 
and bear a direct relationship to, the particular sale in question.” 19 
C.ER. § 351.410(c). Under 19 C.ER. § 351.401(b)(i) (1998), the inter- 
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ested party that is in possession of the relevant information has the bur- 
den of establishing to the satisfaction of Commerce the amount and 
nature of a particular adjustment in order to obtain adjustments to nor- 
mal value. 

Pursuant to its practice, Commerce has denied adjustments for com- 
missions where it was not provided with sufficient evidence that com- 
missions paid to affiliated commissionaires were made at arm’s length. 
See, e.g., Final Results of Antidumping Duty Administrative Reviews 
and Revocation in Part of an Antidumping Finding on Tapered Roller 
Bearings and Parts Thereof, Finished and Unfinished, From Japan and 
Tapered Roller Bearings, Four Inches or Less in Outside Diameter, and 
Components Thereof, From Japan, 61 Fed. Reg. 57,629, 57,638 (Nov. 7, 
1996); Final Results of Antidumping Duty Administrative Reviews on 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From France, Germany, Italy, Japan, Singapore, and the 
United Kingdom, 62 Fed. Reg. 2081, 2098-99 (Jan. 15, 1997); Final Re- 
sults of Antidumping Duty Administrative Review of Industrial Phos- 
phoric Acid From Belgium, 64 Fed. Reg. 49,771, 49,772 (Sept. 14, 1999). 
In the instant case, Commerce followed the same practice.’ See Final 
Results, 64 Fed. Reg. at 35,606. 

Because the evidence in the administrative record offer only an insig- 
nificant distinction and NTN failed to point out the specific evidence 
that Commerce could have considered to be sufficient to change Com- 
merce’s assessment methodology, Commerce could reasonably conclude 
that “NTN’s * * * commission rates [did not] vary significantly between 
selling agents according to the services provided by each agent.” Final 
Results, 64 Fed. Reg. at 35,606; cf Zenith Elecs Corp. v. United States, 17 
CIT 51, 57, 812 F Supp. 228, 233 (1993) (pointing out that “[t]he more 
specific evidence [is present] in the record[,] * * * [the more] Com- 
merce’s rejection of that more specific evidence is * * * unreasonable”). 
Commerce’s determination is, therefore, affirmed. 


XIII. Commerce’s Treatment of Koyo’s Home Market Billing 
Adjustments as Direct Price Adjustments to Price 


A. Background 


In the underlying review, Koyo reported two types of adjustments to 
its home market prices: billing adjustment one and billing adjustment 
two. See Koyo’s Mem. Resp. to Torrington’s Mot. J. Agency R. (“Koyo’s 
Mem. Resp.”) at 4-5. The adjustments to price reported as billing ad- 
justment one were all transaction-specific price adjustments. See id. As 


‘NTN refines the point by stating the following: (1) “commissions are not paid ‘for delivery only.’ Rather, each sel- 
ling agent performs various selling functions depending upon the agent’s negotiated agreement with NTN;” and (2) 
“[clommission rates vary significantly between agents according to the services provided by each agent. Certain 
agents, for example, may provide extensive services, including tasks such as inventory and technical support. Others, 
by contrast, may only serve as communication facilitators.” NTN’s Mem. at 43. NTN concludes that Commerce should 
have reviewed commission rates on an individual basis rather than on a weighted-average basis in order to determine 
this particular point. See id. However, NTN failed to present Commerce with evidence demonstrating that commission 
rates varied so significantly between selling agents according to the services provided by each agent, that there was a 
reason for Commerce to depart from its usual reasonable methodology which compares the weighted-average commis- 
sion rate paid to affiliated parties to the weighted-average rate paid to unaffiliated parties. 
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such, these billings adjustments met Commerce’s most stringent trans- 
action-specific reporting requirements. 

The price adjustments reported by Koyo in billing adjustment two 
comprised adjustments granted in two ways: (1) “lump-sum” adjust- 
ments, in which Koyo and its customers negotiated a single lump-sum 
adjustment amount that were recorded in Koyo’s computer as a single 
adjustment without reference to specific models or sales; and (2) adjust- 
ments granted on a model-specific basis that were, because of the large 
number of individual models and transactions to which they applied, re- 
corded in Koyo’s computer database as a single adjustment to the cus- 
tomer’s outstanding balance.® Because both of these types of 
adjustments were recorded on only a customer-specific basis, Koyo re- 
ported them in billing adjustment two on a customer-specific basis as 
well. See id. at 5-8. 

In other words, the only difference between billing adjustment one 
and billing adjustment two, both of which involved customer-specific al- 
locations, was that billing adjustment one was free from out-of-scope 
merchandise, while billing adjustment two relied on an allocation to re- 
move the effect of any out-of-scope merchandise. 

In the Final Results, Commerce accepted claims discounts, rebates 
and post-sale price adjustments (“PSPAs”) as direct adjustments to 
price if Commerce found that the respondent, in reporting these adjust- 
ments, acted to the best of its ability and that its reporting methodology 
was not unreasonably distortive. See 64 Fed. Reg. at 35,603. Commerce 
explained that, although it prefers that respondents report the price ad- 
justments on a transaction-specific basis, it recognizes that this is not 
always feasible, especially in the cases involving an extremely large 
number of transactions involved in AFB reviews. See id. Commerce 
stated that “[i]t [was] inappropriate to reject allocations that are not un- 
reasonably distortive [in favor of facts otherwise available] where a fully 
cooperating respondent [was] unable to report the information in a 
more specific manner.” Jd. (emphasis supplied). Commerce, therefore, 
accepted price adjustments when transaction-specific reporting was not 
feasible, provided Commerce was satisfied that the allocation method 
used [did] not cause inaccuracies or distortions. See id.; accord 19C.ER. 
§ 351.401(g) (1988). 

Commerce verified Koyo’s reporting methodology, see Def.’s Mem. at 
121, n.32, and obtained from Koyo documentation demonstrating that 
the denominator over which the total adjustments were allocated in- 
cluded all sales to the customer during the period and that the merchan- 
dise over which the adjustment was allocated was sufficiently similar so 


© During the normal course of business, Koyo’s salespersons entered a notation in the computer records to indicate 


that an adjustment was applied to a customer’s order without indicating the specific products to which the adjustments 
applied. See Koyo’s Mem. Resp. at 5-8. 
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as to not cause the allocation to be unreasonably distortive. See Final 
Results, 64 Fed. Reg. at 35,603. Commerce concluded that: 


Koyo provided us with a detailed listing of all non-transaction-spe- 
cific billing adjustments used to develop the [blilling [aldjustment 
[two] factor. * * * Each of these are individual entries in the sales 
sub-ledger account which give the total amount of the discount but 
do not state the applicable products or quantities. Instead, this list- 
ing simply shows the [specific] notation * * *. The total amount of 
these adjustments matched the total amount of discounts used in 
the numerator to develop the customer-specific factor. 


Koyo’s Mem. Resp., Exb. 3. 

In addition, Commerce “reviewed backup documentation for one of 
[Koyo’s] * * * entries that made up the total adjustment amount” and 
“(tlo further verify that all products used to develop the discount 
amount were bearing-related, |Commerce] selected several items from 
[the customer’s] confirmation of receipt and Koyo provided backup doc- 
umentation demonstrating that these products were bearings or bear- 
ing-related products.” Jd. After determining that the correct 
adjustment percentage was applied by Koyo to the affected customer’s 
sales, Commerce concluded that Koyo removed all non-bearing pur- 
chases, leaving a sales figure which included only bearing-related prod- 
ucts. See id. Commerce assumed that there was no indication that 
Koyo’s methodology would result in distortive allocations. See Final Re- 


sults, 64 Fed. Reg. at 35,603. 


B. Contentions of the Parties 

Torrington contends that Commerce’s acceptance of Koyo’s reported 
home market billing adjustments as direct price adjustments was un- 
lawful and not supported by substantial evidence because such adjust- 
ments must always be reported on a sales-specific basis. See generally, 
Torrington’s Reply to Resp. of the United States and Koyo (“Torring- 
ton’s Reply”). Torrington recognizes that this Court approved the new 
methodology used by Commerce. Id. at 2, 7, (citing to NT'N Bearing, 24 
CIT _, 104 F Supp. 2d 110; Torrington Co. v. United States (“Torring- 
ton CIT”), 24 CIT , 100 F Supp. 2d 1102 (2000); and Timken Co. v. 
United States (“Timken”),22CIT__, 16 F Supp. 2d 1102 (1998)). Nev- 
ertheless, Torrington argues that Koyo’s reported methodology of allo- 
cating adjustments contravenes the rationale in or a broader reading of 
Torrington Co. v. United States (“Torrington CAFC”) 82 F.3d 1039 (Fed. 
Cir. 1996). See id. at 4-5. Torrington asserts the Torrington CAFC is not 
limited to narrow discussion of direct and indirect selling expenses but 
bears on the issue of direct price adjustments. See id. Torrington claims 
that Commerce unlawfully redefined what the CAFC considered “di- 
rect” by adopting a new methodology and creating an artificial distinc- 
tion not anticipated by the CAFC. See id. Torrington further asserts 
that although Torrington CAFC pre-dated the URAA amendments, the 
new statute retains the distinction between “direct” and “indirect” ex- 
penses. See id. at 4. Torrington, therefore, argues that since Com- 
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merce’s new methodology must conform with precedent, this Court 
should review Koyo’s home market PSPAs by applying the rationale of 
Torrington CAFC as interpreted by Torrington. See id. at 4-5. 

Alternatively, Torrington maintains that even if Commerce’s new 
methodology is legally valid, Koyo did not carry its burden of proof in 
establishing entitlement to any advantageous adjustment under this 
methodology. See id. at 7-9. Specifically, Torrington claims that Koyo 
failed to demonstrate that its reported home market billing adjustment 
allocations were not distortive and that it acted to the best of its ability 
in reporting the claimed adjustment amounts. See id. at 8-9. Relying on 
SKF USA Inc. v. INA Walzlager Schaeffler KG (“SKF CAFC”), 180 F.3d 
1370 (Fed. Cir. 1999), Torrington further asserts that aside from what 
was or was not possible to do, Koyo did not provide substantial evidence 
on record to demonstrate that it was infeasible or inconvenient to pro- 
vide more specific reporting. See id. at 8-9. 

Torrington, therefore, requests that this Court reverse Commerce’s 
determination with respect to each subject adjustment and remand the 
case to Commerce with instructions to disallow Koyo’s downward home 
market billing adjustments, but allow all upward home market billing 
adjustments. See id. at 10-11. 

Commerce responds that Torrington erred in relying on Torrington 
CAFC because Torrington CAFC does not stand for the proposition that 
direct price adjustments may only be accepted when they are reported 
on a transaction-specific basis. See Def.’s Mem. at 102-106. Commerce 
maintains that the court in Torrington CAFC “merely overturned a 
prior Commerce|‘s] practice * * * of treating certain allocated price ad- 
justments as indirect expenses,” id. at 103 (citing Torrington CAFC, 82 
F.3d at 1047-51), and did not address the propriety of the allocations 
methods that respondents used in reporting the price adjustments in 
question. See id. at 103-04. Commerce points out that it does not read 
Torrington CAFC as addressing the propriety of allocation methodolo- 
gies; rather, Commerce only viewed Torrington CAFC as holding that 
“Commerce could not treat indirect selling expenses as ‘improperly’ al- 
located price adjustments * * *.” Seeid. at 104-05. Commerce notes that 
pursuant to its new methodology, it does not consider price adjustments 
to be any type of selling expense, either direct or indirect and, therefore, 
the holding of Torrington CAFC is irrelevant to the issue at hand. See id. 
at 106. 

Commerce also argues that its treatment of Koyo’s reported home 
market billing adjustments as direct adjustments was supported by sub- 
stantial record evidence and otherwise in accordance with law as clari- 
fied in Timken, that is, Commerce: (1) “used its acquired knowledge of 
the respondents’ computer system and databases to conclude that Koyo 
could not provide the information in the preferred form;” (2) “scruti- 
nized [Koyo’s] data before concluding that the data were reliable”; and 
(3) found that the adjustments on scope and non-scope merchandise did 
not result in unreasonable distortions. Jd. at 118-21. 
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Commerce points out that “[i]t would defeat the purpose of permit- 
ting allocations if Commerce also required | Koyo] to provide transaction 
specific adjustments so as to prove that the allocation is non-distortive.” 
Id. at 121. Commerce maintains that, in reviewing reported allocations, 
it looks not only to what is theoretically possible, but what is reasonable 
in light of the number of transactions involved and the possibility of un- 
reasonable distortions. See id. at 121-22. Commerce argues that since 
Koyo’s allocation did not raise a serious danger of distortion or deliber- 
ate manipulation, it acted reasonably in accepting Koyo’s billing adjust- 
ments. See id. at 120-26. 

Koyo supports Commerce’s position, asserting that Commerce’s ac- 
ceptance of home market billing adjustment two was in accordance with 
the law and supported by substantial evidence. See Koyo’s Mem. at 
15-29. Koyo notes that pre-URAA judicial precedent does not prohibit 
Commerce from reevaluating its treatment of PSPAs. See id. at 10-14. 
Koyo contends that “Torrington’s argument that pre-URAA judicial 
precedent prohibits [Commerce] treatment of PSPAs as price adjust- 
ments rather than expenses in the underlying review is no longer rele- 
vant.” Id. at 11. Koyo also maintains that Commerce’s change to a more 
liberalized reporting methodology is consistent with the URAA. See id. 
at 15-18. Koyo asserts that Commerce’s decision to allow Koyo to treat 
its PSPAs as adjustments to price and allocate them is permissible under 
19 U.S.C. § 1677m(e)’s more liberalized reporting instructions, which 
direct Commerce not to reject data submissions once Commerce con- 
cludes that certain criteria are satisfied. See id. at 16-17. Koyo further 
asserts that Commerce’s treatment of allocated billing adjustments is 
also “consistent with the new antidumping regulation, 19 C.ER. 
§ 351.401(g)(1) (1997), which permits [Commerce] to ‘consider allo- 
cated expenses and price adjustments when transaction-specific report- 
ing is not feasible.’” Jd. at 17-18 (quoting 19 C.FR. § 351.401(g)(1)). 

Moreover, contrary to Torrington’s assertion that even under Com- 
merce’s new reporting methodology Koyo’s PSPAs should be denied, 
Koyo argues that it acted to the best of its ability in reporting billing ad- 
justments one and two and that the reporting methodologies Koyo 
employed were non-distortive. See id. at 19-26. Koyo asserts that be- 
cause the scope and non-scope products were similar in terms of value, 
physical characteristics, and the manner in which it is sold, there is no 
reason to believe the adjustment resulted in unreasonable distortions. 
See id. at 20. 


C. Analysis 


“Commerce’s decision to accept Koyo’s reported home market billing 
adjustments * * * was supported by substantial evidence and was fully 
in accordance with the post-URAA statutory language,” as well as with 
the SAA that accompanied the enactment of the URAA because: (1) 
Commerce verified Koyo’s billing adjustments to determine that they 
were reliable and could no: be reported more specifically; and (2) Com- 
merce properly accepted Koyo’s allocation methodology, “even though it 
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included adjustments on in-scope and out-of-scope merchandise, as 
[Commerce] carefully reviewed the differences between such merchan- 
dise andensured that the allocations were not unreasonably distortive.” 
NTN Bearing, 24CIT at__, 104 F Supp. 2d at 156-57; accord, Tim- 
ken, 16 F Supp. 2d at 1107-08. 

After the enactment of the URAA, Commerce entirely reevaluated its 
treatment of billing adjustments, and since that time it treats them as 
adjustments to price and not as selling expenses. As Commerce ex- 
plained in its notice promulgating the post-URAA version of its anti- 
dumping regulations, the term “price adjustment” is intended to 
describe a category of changes to a price, such as discounts, rebates and 
post-sale price adjustments, that affect the net outlay of funds by the 
purchaser. Final Rule, 62 Fed. Reg. at 27,300. 

In light of Commerce’s clear authority to reevaluate its treatment of 
PSPAs, the pre-URAA judicial precedents are no longer relevant. In- 
deed, Commerce’s treatment of Koyo’s billing adjustments as adjust- 
ments to price instead of selling expenses is the issue left unanswered by 
pre-URAA cases on which Torrington relies, specifically, Torrington 
CAFC, 82 F.3d 1039; Koyo Seiko Co., Ltd. v. United States (“Koyo”), 36 
F.3d 1565 (Fed. Cir. 1994); and Consumer Prods Div., SCM Corp. v. Sil- 
ver Reed America, Inc. (“Consumer Prods”), 753 F.2d 1033 (Fed. Cir. 
1985). 

The Court disagrees with Torrington that Torrington CAFC man- 
dates that direct price adjustments may only be accepted when they are 
reported on a transaction-specific basis. Rather, as Commerce correctly 
points out, Torrington CAFC merely overturned a prior Commerce 
practice of treating certain allocated price adjustments as indirect sel- 
ling expenses and did not address the propriety of the allocation meth- 
ods that Koyo used in reporting the price adjustments in question. See 
Final Results, 64 Fed. Reg. at 35,602. Although (1) “Commerce treated 
rebates and billing adjustments as selling expenses in preceding reviews 
under pre-URAA law,” and (2) “previously decided that such adjust- 
ments are selling expenses and, therefore, should not be treated as ad- 
justments to price,” this did not “preclude Commerce’s change in policy 
or this Court’s reconsideration of its stance in light of the newly- 
amended antidumping statute,” that is, 19 U.S.C. § 1677m(e). Timken, 
16 F. Supp. 2d at 1107. “Neither the pre-URAA nor the newly-amended 


9n Torri ngton CAFC, the Court of Appeals did not hold that billing adjustments must be treated as selling expenses. 
The Torrington CAFC court specifically noted that it treated billing adjustments as selling expenses only because there 
was no argument offered suggesting otherwise and the issue whether such treatment was appropriate remained open. 
Torrington CAFC, 82 F.3d at 1050 n.15. Torrington’s reliance on Koyo and Consumer Prods is equally unpersuasive. 
The Koyo court, citing Consumer Prods, noted that “(dJirect expenses are ‘expenses which vary with the quantity sold, 
such as commissions” and did not address the issue of billing adjustment. Koyo, 36 F.3d at 1569 n.4 (quoting Consumer 
Prods, 753 F.2d at 1035). Because these cases address Commerce’s treatment of selling expenses, and Commerce no 
longer treats Koyo’s billing adjustments as a selling expense, these cases are irrelevant to the issue at hand. 

Torrington further argues that NSK Ltd. v. Koyo Seiko Co., Ltd. (“NSK”), 190 F.3d 1321 (Fed. Cir. 1999) and SKF 
CAFC, 180 F.3d 1370, preclude Commerce’s action. These cases are not directly relevant because they are decided un- 
der pre-URAA law. The NSK decision interpreted pre-URAA law and did not prohibit Commerce’s reconsideration of 
its treatment of allocated price adjustments or the criteria Commerce has adopted since the enactment of the URAA. 
The SKF CAFC ruling stands for a general principle that in pre-URAA cases “price adjustments granted on * * * goods 


outside of the scope of the antidumping duty order [are irrelevant] to calculating the [fair market value] of goods within 
the scope of the antidumping duty order.” 180 F.3d at 1376. 
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statutory language imposes standards establishing the circumstances 
under which Commerce is to grant or deny adjustments to NV for 
PSPAs.” Jd. at 1108 (citing Torrington CAFC, 82 F.3d at 1048). More- 
over, 19 U.S.C. § 1677m(e) “specifically directs that Commerce shall not 
decline to consider an interested party’s submitted information if that 
information is necessary to the determination but does not meet all of 
Commerce’s established requirements, if the [statutory] criteria are 
met.” Jd. 

Commerce applied its post-URAA methodology to analyze adjust- 
ments to price, explaining that Commerce “accept(s] post-sale billing 
adjustments as direct adjustments to price if [Commerce] determine(s] 
that a respondent, in reporting these adjustments, acted to the best ofits 
ability to associate the adjustment with the sale on which the adjust- 
ment was made, rendering its reporting methodology not unreasonably 
distortive.” Final Results, 64 Fed. Reg. at 35,603. In evaluating the de- 
gree to which an allocation in scope and non-scope merchandise may be 
distortive, Commerce examines the extent to which the out-of-scope 
merchandise included in the allocation pool is different from the in- 
scope merchandise. See id. Torrington argues that Commerce’s meth- 
odology is unlawful. See Torrington’s Reply at 1-9. Torrington is 
incorrect. Although the URAA does not compel Commerce’s new policy 
on price adjustments, neither does the statue prohibit Commerce’s new 
practice. 

Commerce’s “change in policy * * * substitutes a rigid rule with a 
more reasonable method that nonetheless ensures that a respondent’s 
information is reliable and verifiable.” Timken, 16 F Supp. 2d at 1108. 
Commerce’s decision to accept Koyo’s allocated billing adjustments as 
adjustments to price is acceptable, “especially * * * in light of the more 
lenient statutory instructions of [section] 1677m(e).” Id. Accordingly, 
“Commerce’s decision to accept the PSPAs * * * is fully in accordance 
with the post-URAA statutory language and directions of the SAA,” and 
the decision to accept Koyo’s billing adjustments and rebates was rea- 
sonable “even though [Koyo’s billing adjustments] were not reported on 
a transaction-specific basis and even though the allocations Koyo used 
included rebates on non-scope merchandise.” Jd. at 1106, 1108. 

Torrington, however, argues that the post-URAA statute retains the 
distinction between “direct” and “indirect” expenses and therefore does 
not permit Commerce to alter its treatment of adjustments to price. Tor- 
rington’s Reply at 4-6 (citing SKF CAFC, 180 F3d at 1375 n.6). Torring- 
ton ignores the statutory changes that prompted Commerce to 
reevaluate Commerce’s treatment of billing adjustments and conse- 
quently revise its regulations. Because Commerce now treats Koyo’s 
PSPAs as adjustments to price rather than selling expenses, the distinc- 
tion between direct versus indirect selling expenses is no longer rele- 
vant for the purpose of determining the validity of allocated price 
adjustments. One of the goals of Congress in passing the URAA was to 
liberalize certain reporting requirements imposed on respondents in 
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antidumping reviews. Such intent is evident both in the amendments 
enacted by the URAA and in the SAA. The URAA amended the anti- 
dumping law to include a new subsection, 19 U.S.C. § 1677m(e). The 
provision states that: 


In reaching a determination under [19 US.C.] section 1671b, 
1671d, 1673b, 1673d, 1675, or 1675b * * * [Commerce] shall not de- 
cline to consider information that is submitted by an interested 
party and is necessary to the determination but does not meet all 
the applicable requirements established by [Commerce] if— 
(1) the information is submitted by the deadline established 
for its submission, 
(2) the information can be verified, 
(3) the information is not so incomplete that it cannot serve 
as a reliable basis for reaching the applicable determination, 
(4) the interested party has demonstrated that it acted to the 
best of its ability in providing the information and meeting the 
requirements established by [Commerce] with respect to the 
information, and 


(5) the information can be used without undue difficulties. 
19 U.S.C. § 1677m(e). 

This section of the statute liberalized Commerce’s general acceptance 
of data submitted by respondents in antidumping proceedings by direct- 
ing Commerce not to reject data submissions once Commerce concludes 
that the specified criteria are satisfied.!° 

Next, Torrington suggests that Commerce has improperly shifted the 
burden of proof to petitioners by requiring them to produce evidence of 
distortion. See Torrington’s Reply at 7-9. This argument is without 
merit. As a routine part of its antidumping practice, Commerce accepts 
a range of reporting methodologies and allocations adopted by respond- 
ents. In each of those instances it could be asserted that the effect of 
Commerce’s acceptance is to “shift the burden of proof” to the petition- 
er to demonstrate why it is inappropriate to accept the reporting meth- 
odology at issue. But the mere fact of accepting an adjustment as 
reported cannot be a sufficient ground for rejecting Commerce’s deci- 
sion. It would be anomalous indeed to expect a respondent to provide 
Commerce, in addition to the information on the basis of which Com- 
merce could conclude that the respondent’s reporting methods are not 
distortive, with proof of the validity of Commerce’s determination of 
that sort. Such a scheme would effectively allow the respondent to bind 
Commerce to such a determination, stripping Commerce from its inher- 
ent power to investigate, examine and render a decision. 


10 Consistent with § 1677m(e), the SAA states that “[t/he Administration does not intend to change Commerce’s 
current practice, sustained by the courts, of allowinz companies to allocate these expenses when transaction-specific 
reporting is not feasible, provided that the allocation method used does not cause inaccuracies or distortions.” H.R 
DOC. 103-316 at 823-24. Therefore, the statute and the accompanying SAA both support Commerce’s use of alloca 
tions in circumstances such as Koyo’s. Furthermore, Commerce’s treatment of Koyo’s allocated billing adjustments is 
consistent with Commerce’s new antidumping regulations that permit Commerce to “consider allocated expenses and 
price adjustments when transaction-specific reporting is not feasible * * *.” 19 C.FR. § 351.401(g)(1), and with Com- 
merce’s practice not to “reject [] allocation method solely because the method includes ‘out-of-scope’ merchandise.” 
Final Rule, 62 Fed. Reg. at 27,348. 
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In determining whether an allocation in scope and non-scope mer- 
chandise was unreasonably distortive, Commerce reasonably has not 
required respondents to demonstrate the non-distortive nature of the 
allocation directly, for example, by compelling them to identify separate- 
ly the adjustments on scope merchandise and compare them to the re- 
sults of allocations over both scope and non-scope merchandise. As 
Commerce explained, such a burdensome exercise would defeat the en- 
tire purpose underlying the more flexible reporting rules, by compelling 
the respondent to go through the enormous effort that the new rules 
were intended to obviate. See Final Results of Antidumping Duty Ad- 
ministrative Reviews of Antifriction Bearings (Other Than Tapered 
Roller Bearings) and Parts Thereof From France, Germany, Italy, Ja- 
pan, Romania, Singapore, Sweden and the United Kingdom, 62 Fed. 
Reg. 54,043, 54,049 (October 17, 1997). Rather, Commerce has adopted 
criteria by which Commerce itself could determine whether an alloca- 
tion in-scope and out-of-scope merchandise was likely to cause unrea- 
sonable distortions. Commerce has stated that in determining whether 
an allocation methodology is unreasonably distortive, it will “pay spe- 
cial attention to the extent to which the out-of-scope merchandise in- 
cluded in the allocation pool is different from the in-scope merchandise 
in terms of [(1)] value, [(2)] physical characteristics, and [(3)] the man- 
ner in which it is sold.” Final Rule, 62 Fed. Reg. at 27,348; accord Final 
Results, 64 Fed. Reg. at 35,603 (citing Final Results of Antidumping 
Duty Administrative Reviews on Antifriction Bearings (Other Than Ta- 
pered Roller Bearings) and Parts Thereof From France, Germany, Italy, 
Japan, Romania, Singapore, Sweden and the United Kingdom, 63 Fed. 
Reg. 33,320, 33,328 (June 18, 1998)); see also Timken, 16 F. Supp. 2d at 
1108. The effect of Koyo’s allocation methodology was to limit alloca- 
tions over only bearings and bearing-related products, that is, products 
that satisfy Commerce’s three criteria. See Koyo’s Mem. Resp. at 19-26. 

In the case at hand, Commerce properly concluded that the allocation 
by Koyo of the price adjustments reported in billing adjustment two over 
in-scope and out-of-scope merchandise was not unreasonably distortive. 
Koyo explained to Commerce that “[t]he non-subject merchandise over 
which [billing adjustment two] were allocated include bearing products, 
such as tapered roller bearings, needle roller bearings, etc., and bearing- 
related products. * * *” Koyo’s Mem. Resp. Ex. 3. Consequently, “[t]he 
scope and out-of-scope products over which Koyo allocates its [billing 
adjustment two] are similar in value, physical characteristics, and the 
manner in which they were sold.” Jd. at 29. Commerce concluded that it 
“examined this expense closely at verification and found no indication 
that Koyo’s methodology would result in distortive allocations.” Final 
Results, 64 Fed. Reg. at 35,603. 

Torrington considers Commerce’s determination that Koyo’s meth- 
odology would not result in distortive allocations to be a conclusory 
statement that cannot be taken as evidence and asserts that Commerce 
failed to verify this point adequately. See Torrington’s Reply at 6-7. Tor- 
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rington fails to acknowledge the appropriate level of deference owed to 
Commerce’s verifications. “[A] verification is a spot check and is not in- 
tended to be an exhaustive examination of the respondent’s business. 
[Commerce] has considerable latitude in picking and choosing which 
[items] it will examine in detail.” PMC Specialties Group, Inc. v. United 
States, 20 CIT 1130, 1134 (1996) (citing Monsanto Co. v. United States, 
12 CIT 937, 944, 698 F. Supp. 275, 281 (1988)). In fact, “Commerce en- 
joys ‘wide latitude’ in its verification procedures.” Pohang Iron and 
Steel Co. v. United States (“Pohang”), 1999 Ct. Intl. Trade LEXIS 105, 
Slip. Op. 99-112 (October 20, 1999); see also American Alloys, Inc. v. 
United States, 30 F.3d 1469, 1475 (Fed. Cir. 1994); Carlisle Tire and Rub- 
ber Co. v. United States, 9 CIT 520, 532, 622 F Supp. 1071, 1082 (1985) 
(“It is within the discretion of Commerce to determine how to verify” 
and “due deference will be given to the expertise of the agency”) (cita- 
tion omitted). The Court defers to the agency’s sensibility as to the 
depth of the inquiry needed. In the absence of evidence in the record sug- 
gesting the need to examine further the supporting evidence itself, the 
agency may accept the credibility of the document at face value. See Po- 
hang, 1999 Ct. Intl. Trade LEXIS 105, Slip. Op. 99-112. “To conclude 
otherwise would leave every verification effort vulnerable to successive 
subsequent attacks, no matter how credible the evidence and no matter 
how burdensome on the agency further inquiry would be.” Jd. at *54, n. 
32 (relying on PPG Indus., Inc. v. United States, 15 CIT 615, 620, 781 F. 
Supp 781, 787 (1991)). Torrington may not usurp Commerce’s role as 
fact finder and substitute their analysis of the data for the result 
reached by Commerce. The Court “will not supersede Commerce’s con- 
clusions ‘so long as it applies a reasonable standard to verify material 
submitted and the verification is supported by such relevant evidence as 
a reasonable mind might accept.’” See id. at *55 (quoting AK Steel Corp. 
v. United States,22CIT __—,__—_—, 834. F Supp. 2d 756, 772-73 (1998)). 

Contrary to Torrington’s assertion, Commerce’s verification of the 
data underlying Koyo’s reported allocations in billing adjustment two 
easily falls within the “wide latitude” right enjoyed by Commerce. Pur- 
suant to Commerce’s request, Koyo provided Commerce with a detailed 
listing of all non-transaction-specific billing adjustments used to devel- 
op billing adjustment two. To further verify that all products used to de- 
velop the discount amount were bearing-related, Commerce selected 
several items from the selected customers’ confirmations of receipt and 
Koyo provided backup documentation demonstrating that these prod- 
ucts were bearings or bearing-related products. See Koyo’s Mem. Resp. 
Ex. 3. 

Finally, Torrington asserts that Commerce improperly determined 
that Koyo acted to the best of its ability in reporting billing adjustment 
two. See Torrington’s Reply at 7-10. Torrington’s assertion is without 
merit. Koyo’s adjustments reported in billing adjustment two that were 
true “lump-sum adjustments,” granted over both in-scope and out-of- 
scope merchandise without reference to any particular model or trans- 
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action, see id., could not have been, by their nature, recorded in Koyo’s 
database or reported to Commerce in any fashion other than by custom- 
er-specific allocations. It was equally appropriate for Commerce to con- 
sider, as a part of its decision whether Koyo acted to the best of its ability 
in reporting billing adjustment two, the volume of billing adjustments 
when deciding whether it is feasible to report these adjustments on a 
more specific basis. See Final Results, 64 Fed. Reg. 35,603. Koyo’s home 
market sales comprised hundreds of thousands of transactions and 
thousands of billing adjustments. See Koyo’s Mem. Resp. Ex. 3. In light 
of the size of this database, Commerce reasonably found that “[gliven 
the large number of sales involved, it is not feasible to report this [billing 
adjustment two] on a more specific basis.” Final Results, 64 Fed. Reg. at 
35,603. Torrington’s complaint that it is not a sufficient justification 
that a large number of sales are involved, see Torrington’s Reply at 7-10, 
is without merit; that is precisely one of the factors that one would ex- 
pect Commerce to consider in deciding whether a respondent has acted 
to the best of its ability in reporting a given adjustment. 

Torrington, however, maintains that the mere fact that Koyo was able 
to report billing adjustment one on a transaction-specific basis is evi- 
dence that Koyo could have reported amounts more precisely and, thus, 
did not act to the best of its ability with respect to reporting billing ad- 
justment two. See id. This assumption ignores the fact that Koyo could 
not extract from acomputer database in any more detail than it has been 
recorded. Compare Koyo’s Mem. Resp. Ex. 3. Koyo’s method of record- 
ing billing adjustment one in its computer system is different from the 
method of recording billing adjustment two. See id. The manner in 
which Koyo is able to retrieve data on the former is irrelevant to Koyo’s 
ability to retrieve data on the latter. 

The Court finds that Commerce’s decision to accept Koyo’s reported 
home market billing adjustments was supported by substantial evi- 
dence and was fully in accordance with the post-URAA statutory lan- 
guage and the SAA’s statements. The record demonstrates that the 
requirements of 19 U.S.C. § 1677m(e) were satisfied by Koyo that: (1) 
reported adjustments in a timely fashion, see 19 U.S.C. § 1677m(e)(1); 
(2) submitted information that was verified by Commerce, see 19 U.S.C. 
§ 1677m(e)(2); (3) submitted information that was not so incomplete 
that it could not serve as a basis for reaching a determination, see 19 
US.C. § 1677m(e)(3); and (4) Koyo demonstrated that they acted to the 
best of their abilities in providing the information and meeting Com- 
merce’s new reporting requirements. See § 1677m(e)(4). The Court 
finds that there was no indication that the information was incapable of 
being used without undue difficulties. See § 1677m(e)(5). 

Commerce’s determinations with respect to Koyo was also consistent 
with the SAA. The Court agrees with Commerce’s finding in the Final 
Results, 64 Fed. Reg. at 35,603, that given the extremely large volume of 
transactions, the level of detail contained in Koyo’s normal accounting 
records, and time constraints imposed by the statute, Koyo’s reporting 
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and allocation methodology was reasonable. This is consistent with the 
SAA directive under § 1677m(e), which provides that Commerce “may 
take into account the circumstances of the party, including (but not lim- 
ited to) the party’s size, its accounting systems, and computer capabili- 
ties .* * *” H.R. DOC. 103-316 at 865. Accordingly, the Court concludes 
that Commerce’s acceptance of Koyo’s reported billing adjustments was 
supported by substantial evidence and in accordance with law. 


CONCLUSION 


This case is remanded to Commerce to: (1) annul all findings and con- 
clusions made pursuant to the duty absorption inquiry conducted for 
this review; (2) clarify what action it took with respect to inputs that 
NTN obtained from affiliated parties, to articulate the reasoning for 
this action, and to open the record for additional information, if found 
necessary; and (3) articulate what methodology it used in conducting 
the arm’s length test and to apply the test in accordance with 19 C.ER. 
§ 351.403 (c) (1998). Commerce is affirmed in all other respects. 
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